CASES IN EQUITY, 
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MURDOCK McKINNON against ELIZA McDONALD and others.* 


The English doctrine, that a wife, by an arrangement with her husband, can 
become a free-trader, and hold the proceeds of her labor to the exclusion 
of his creditors, does not obtain in this State. 

Where land was purchased by a feme with her earnings and the deed made 
to her, a sale of such land, under an execution against the husband, passes 
nothing. 

If a party defendant, who has no interest in the subject matter in controversy, 
disclaim all right, the bill wili be dismissed as to him, with costs ; but if he 
set up claim, and insist upon a declaration of his rights, the dismissal, as to 
him, will be made without costs, 


Tuts bill was filed in the Court of Equity of Cumberland 
County, and removed by consent to this Court. 

The plaintiff alleges that the defendant, Alexander McDon- 
ald, was indebted to him in the sum of $134, in two several 
notes, on which he recovered judgments before justices of the 


*This case, and the one following it, were decided at the last term, and 
omitted by inadvertence. 
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peace, and took out executions thereon—that the same were 
levied on the tract of land which is the subject of thisicon+ 
troversy, and that it was sold to the defendant McLeran,:for 
the sum of one dollar, and that no part of his debt has'been 
satisfied. He further alleges, that the land in question,:was 
bought by the defendant, Eliza, wife of the said McDonald, 
and the deed taken in her name; that this was done on the 
ground and claim, that the said Eliza had been permitted sby 
her husband to work for herself, and to have the proceeds “ 
her own personal labor. 

The plaintiff contends that the wife’s labor belongs to the 
husband, and that by the policy of the laws of this Statesno 
such protection is afforded to the earnings of the wife.as to 
secure it to her, and that this land having been purchased with 
money, which in law, was the husband’s, the same is subjeet 
to the payment of his debts; that the purchase by MeLeran 
amounts to nothing, for that there was no legal or equitable 
estate in the husband which could be sold by execution, orlif 
there was any such, he avers that the said McLeran purchase 
ed upon an exprees trust to hold for the defendant, Eliza, ithe 
wife. The prayer of the bill is to subject the land in quadion 
to plaintiff’s debt. 

The answer of the defendant Eliza, the wife, states-that, her 
husband the defendant, Alexander, greatly neglected his fam- 
ily, and was much addicted to intemperance ; that on thisjac- 
count, she was obliged to live apart from him; that she,ob- 
tained the privilege from her said husband of working for the 
support of herself and family, with an understanding and 
agreement that whatever she could make, beyond such support, 
should be her own exclusive property, free from his debts, and 
beyond his control ; that being a good seamstress, she was able, 
by dint of diligence and economy, to lay up, from time to time, 
small sums wherewith she purchased the land in question, and 
by the same kind of exertions paid for the building of a house 
thereon ; that this was long before the indebtedness of her 
husband te the plaintiff arose; that it was very well knownin 
the vicinity that she was permitted by her husba nd tovtrad 
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and'work for herself; that she was credited and charged’ in 
the books of merehants in ‘the town of Fayetteville, on het 
own account, and not on that of her husband, who, for a great 
number of years, was not at all looked to for any debt of her 
contracting, nor for any of the expenses of the family; that 
this purchase was made by her since the act of 1848, and that 
the object was to vest an absolute title in herself for her sole 
use and benefit. 
'. The defendant, McLeran, says that he purchased the land 
without any concert or understanding with the defendant, 
Eliza; that he knew nothing of the previous judgments, or of 
the proposed sale; that happening to be present when the sher 
iff cried the sale, he bid one dollar, at which the land in ques 
tion was knocked off to him, and he took the sheriff’s deed for 
it. He further says, that after the sale, he made a public dee- 
laration, that if any friend of Mrs. McDonald would pay him 
back the sum paid by him, he would release the title to her. 
He insists, as the case now stands, upon the validity of his 
purchase. 

The answer of McDonald, the husband, confirms the allé- 
gations in the answer of the wife. 

The cause was heard upon bill and answers, and tramsmit- 
ted to this Court. 

C. G. Wright, for the plaintiff, argued as follows : 

1st. That the earnings of the wife, during ‘the coverture, 
were the earnings of the husband, for which the husband could 
sue alone, or as matter of favor, join his wife. And that lands, 
so purchased, were, in Equity, the lands of the husband, un- 
less under peculiar circumstances which do not arise in this 
case. But, where the legal title is in the wife, the husband 
has ‘no such interest as is liable under the statute of 1812, be- 
cause there is no estate as contemplated by that enactment. It 
is only a “jus merum,” a mere right toasubpoena for the deelan 
ation of a trust, as distinguished from a trust actually im esse, 
or the estate within the meaning of the act. Melson v. Hughes, 
Jones’'Eq. vol. 2nd page, 37—top.; — iow. aye ~— 
statute of 1812. i 
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2nd. It cannot be claimed for the wife that she is a “sole 
trader” by any general law or particular custom. The poliey 
of our law, with an eye to domestic harmony, has been against 
it; hence the supposed merger of the existence of the wife in- 
to that of her husband. A man cannot grant to his wife dur 
ing the coverture, albeit he may devise lands, for that takes 
effect after the death of the devisor. He may covenant with 
another to stand seized, or make a feofment to her use; Litt. 
sec. 168, 1 vol. Buthe cannot covenant with Aer to stand seiz- 
ed, because they are one. She may be his agent, and if she 
buys with his money, she becomes his trustee, and the lands 
his. The husband may repudiate the contract out and out, 
but because he may assent to such agency, it does not change 
the relation of the parties, nor vest in her an interest which 
flows from the consideration paid by the husband. In our 
case, the lands were purchased without consulting McDonald, 
without his knowledge, and at a time when he was confessed- 
ly insolvent. It is true, he assented afterwards, but not until 
he had obtained credit upon the faith of lands purchashed 
with his money. 

The case of Kee v. Vasser, Ire. Eq., vol. 2d, p. 553, presents 
the question between the executor and the wife of the testator: 
as between them, the law is plain enough, but how it would 
be, if the complainant had been a creditor, (which is our case) 
the Court, in that event, did not decide. The land was evi- 
dently bought without his knowledge at the time, and he had 
the right to insist upon a conveyance to himself; he was in- 
solvent then, and ever afterwards, and he cannot now assent 
to an arrangement which, while it procures credit, withholds 
the means of payment. It would be a blind, a trap if it were 
go. Whatever right McDonald, after the purchase, had to call 
for the estate, to that right a bona fide creditor succeeds. 

8rd. As to the other defendant, McLeran, he can only have 
what he got at law under his sheriff’s deed, which was the 
bare possession. McDonald bad nothing more; he was nota 
tenant by courtesy inchoate, because a man cannot be that of 
a mere right.. The wife must be seized. And if McLeran got 
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nothing, and is in possession of lands that do not belong to him, 
he holds upon an émplied trust, for the benefit either of Mes 
Donald, or any bona fide creditor, as is substantially set forth 
in Page v. Goodman, Ire. Eq., vol. 8, page 16. He is a vol- 
unteer; his condition is that of a speculator, and cannot by any 
peferred Equity call for the estate to the prejudice of com- 
plainant’s right, who is a bona fide creditor. 

4th, If it be insisted, that because McLeran got nothing, 
he is improperly made a party, the answer is, he is interested 
in the subject matter of the decree, and his rights to the pos 
session, even, ought not to be passed upon without his being 
heard, because the prayer is a specific one, under the before 
recited case of Paye v. Goodman ; and this, too, whether he 
traverses the holding for the benefit of his ¢o-defendant or not, 
for the reason before given. 

Sth. The case does not present that of a “naked trust,” 
and, therefore, liable under the statute of 1812. It isnot with- 
in the provisions of I3 Eliz., because it was no conveyance by 
the husband to defraud creditors, and for that reason void. It 
is not within the statute of 1848, for protection of feme ¢o- 
verts’ estate, because not by descent or devise, but simply a 
mere right in the husband to have lands, purchased with his 
own money, to be declared his lands, and liable to his debts, to 
all.of which rights, his creditors succeed, whether in the hands 
of the original holder or those of a voluntary purchaser at the 
sheriff’s sale. 


Banks and Shepherd, for the defendants. 


Pearson, J. The plaintiff, who is a creditor of the defendant 
MeDonald, seeks to subject the land mentioned in the pleadings, 
to the payment of his debts, on the ground that, although the title 
isin the defendant, Eliza, the wife of the other defendant, yetthe 
land was paid for with his money, and she holds the title in 
trust for him ; which trust Equity will subject to the claims of 
creditors. ey 
~The. defense is, that the land was paid for with the earnings 
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of the wife; that the husband being an intemperate, thriftless 
man, long before the plaintiff’s debt was contracted, gave his 
wife the privilege of working for herself, and acting as a free 
trader, without being subject to his control, or to his marital 
rights; that she was a good seamstress, and by hard work, and 
economy, managed to support herself, and lay up enough of 
her earnings to pay for the land, and accordingly bought and 
paid for it, and had the deed executed to herself; which was 
also before the debt of the plaintiff was contracted. The case 
presents this question: does the doctrine of “ pin-money,” by 
which, in the English Equity jurisprudence, a husband is al- 
lowed to give his wife the privilege of working for herself, 
acting as a free trader, and of acquiring profits by her earu- 
ings, and savings, which neither he nor his creditors can reach, 
obtain in this State? 

After much consideration, we are satisfied that it does not; 
because it is inconsistent with our legislation in regard to the 
rights and duties of husband and wife, it is at variance with 
the habits and usages of our people, and tends to produce an 
artificial and complicated state of things; so that, while at 
law, the wife’s existence is considered as merged in that of her 
husband, her earnings are his, she cannot contract, or sue and 
be sued, in Equity she is entitled to her earnings—may act as 
a free trader, acquire property—contract, sue, and be sued; in 
respect thereto. 

Adams, in his treatise on Equity, page 42, says the rule that 
the equitable ownership is subject to the same restraints of 
policy, as if the legal estate were transferred, has two singu- 
lar exceptions; The one in what is called “separate use and 
pin-money trusts.” The other is what is called “the wife’s 
equity for a settlement.” He classes them together, and 
speaks of both as in equal violation of principle, and a depar- 
ture from the maxim, eguitas sequitur legem. 

In Allen v. Allen, 6 Ire. Eq. 293, it is settled that “the wife’s 
equity for a settlement,” is a doctrine that does not obtain ’in 
this State. Rvurrm, C. J., in delivering the opinion ofthe 
Court, says, in England, “there arose the clearest case ima- 
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ginable for the interposition of either the Legislature or the 
Chancellor, in aid of the wife’s claim for protection against 
destitution. It happened that the Parliament left the matter 
to the courts.” On which necessity, the chancellors based the 
doctrine. He then shows, that in this State, the Legislature 
has not left the matter to the courts; and then draws the con- 
clusion, by a course of reasoning, which cannot be answered, 
that, in this State the wife has not an equity for a settlement. 
The same reasoning applies with equal force to the kindred 
doctrine of “pin-money,” and will show that it also is super 
ceded by our legislation. In addition to the legislation relied 
on to show that the former is superceded, in regard to the lat- 
ter, the act of 1828, Rev. Code, ch. 39, sec’s 4, 13, express- 
ly provides for the cases, on account of which, the Eng- 
lish Chancellors, in the absence of legislation, felt called on 
to devise and introduce the doctrine of pin-money; ‘ When 
a@ man shall become an habitual drunkard, or spend-thrift, 
wasting his substance to the impoverishment of his family, his 
wife may claim alimony.” “The court may decree that she 
may sue and be sued in her own name, and that all property 
she may procure by her own industry, or may accrue to her 
by descent, &c., shall be secured to her, and shall not be lia- 
ble to the control or the debts of her husband, and on her 
death without a disposition by will, &c., it shall be transmis- 
sible in the same manner as if she were a feme sole.” 
Our*courts, therefore, have no pretext for adopting the doc- 
trine of pin-money, even if it commended itself by a fitness 
to the state of things existing among us; but it is surely the 
part of wisdom, and conducive to the general good, to require 
wives, whose condition imposes upon them the necessity to 
become free-traders, to give notoriety to the fact, by having.it 
made a matter of record, in such manner that all may know 
it, and that their rights may be protected, as well in the courts 
of Law, as in Equity, instead of leaving it to be arranged by 
secret agreement between husband and wife, thereby opening 
the door to fraud and perjury, by enabling the husband to sail 
under false colors—acquire credit, and avoid the payment of 
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his debts, on the ground that he had allowed his wife to have 
her own earnings and acquire separate property. 

Kee v. Vasser, 2 Ire. Eq., 553, was cited for the defendants. 
That case is distinguishable from this; for it was a contest be- 
tween the wife, and the executor of the husband. It is, how- 
ever, sufficient to remark in regard to it, that the point was 
not made, and the attention of the Court was not directed tots 
consideration. The Court simply cite the English cases on the 
subject, and do not enter into the question how far the doc- 
trine is applicable here. 

We thus reject another of those refined doctrines of equity 
jurisprudence, which render the English system so extremely 
ly artificial and complicated; and add “ Pin-money” to the 
list of “ Part performance,” “The lien of a vendor for the pur- 
chase money.” “The duty of the purchaser to see to the ap- 
plication of the purchase money,” and “The wife’s equity for 
a settlement.” 

The plaintiff is entitled to the relief asked for against the 
defendants. 

As the title was in the wife, and the creditors had only a 
right in Equity to convert her into a trustee, it follows that the 
husband had no interest which was liable to execution at law, 
consequently the defendant McLeran acquired nothing by his 
purchase, and if he had disclaimed, the bill would have been 
dismissed as to him with costs, but as he insists on a declara- 
tion as to his rights, the bill will be dismissed as to hith with- 
out costs. 


Per Curiam. Decree accordingly. 








BANK OF THE STATE OF NORTH CAROLINA against DANIEL G. 
FOWLE and others. 


Where, the interest of one of the partners, in the property of a partnership,’ 
is assigned by him as security for his individual debts, and such assignee 
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permits the business to go on in its ordinary course, such security becomes 
snbject to the fluctuations of the. business, and upon the subsequent disso 
lution, is only entitled to what remains to such partner after, the payment 
of the debts of the firm. 


Causr removed from the Court of Equity of Wake county. 
The facts of this case, and the point discussed at the bar, 
sufficiently appear from the opinion of the Court. 


Moore, for the plaintiff. 
Husted, Rogers, J. H. Bryan, Lewis, Winston, sen., Bus- 
bee, Miller and the Attorney General, for the defendants. 


Barris, J. When this cause was before us at the last term, 
the only question upon which we were called upon to give an 
instruction was, as to the rights of the defendant Johnston, un- 
der the deed of trust mentioned in the pleadings as having 
been made to the defendant Pescud, and the defendant Fowle: 
We then held that he was bound to make an election, and 
that Cooke’s creditors would be entitled to the residue of both 
funds. A petition to rehear the decree then made, is now 
filed by certain creditors of Cooke, intended to be secured by 
another deed in trust, made by Cooke to the defendant Pes- 
eud. In connection with this, by a general agreement among 
the counsel, for the various parties, the case is brought'on to 
be heard upon the merits of the respective claims, set up by 
each party to the fund, now in the hands of the defendant 
Fowle. 

There is some irregularity in this mode of proceeding, but 
as itis very desirable to all parties to have their respective rights 
ascertained, and the fund distributed, we have made no objec- 
tion to having the cause brought on for argument now, and 
we are prepared to give an opinion upon all the points which 
are properly before us, and which it is necessary for us now 
to decide. 

The main question is, what are the rights of the defendant 
Johnston under the deed in trust, executed for the benefit of 
him and others, by the defendant Cooke, to the defendant 
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Pesend, on the 24th day of July, 1851, by which he conveyed 
to the trustee all his interest in the “ Manteo Paper Mills,”.on 
Crabtree creek, in the county of Wake, owned by James F. 
Jordan & Co.; of which firm the defendant Cooke was a 
partner. 

A similar question is presented by the deed, in trust, exe- 
cuted by the defendant, James F. Jordan, on the 7th of No- 
vember, 1851, to the defendant, William H. Jones, of all his 
interest in the same Mills, for the benefit of the defendant 
Buffalow, and others. 

For the defendants, who claim under these deeds of trust, 
it is contended that the assignments by Cooke and Jordan, 
respectively, conveyed the interest of each in the partnership 
effects, at the date of the deeds; that the said partnership 
was then solvent, and that they have the right to claim the 
machinery and other things, or their value, as of that time, 
though they were subsequently, conveyed by James F. Jor- 
dan & Co., to the Corporation, the Neuse River Manufactur- 
ing Company, which, by a change of name, afterwards be- 
came the “ Manteo Manufacturing Company.” On the con- 
trary, the defendants, who claim under the deed made by the 
“ Manteo Manufacturing Company” to the defendant Fowle, 
contend that as the defendants, Johnson, Buffalow, and others, 
did not insist upon a dissolution of the partnership at the time 
of the assignments made for their benefit, but instead thereof, 
permitted the partnership business to be carried on with their 
knowledge and concurrence, they can claim the value of the 
interests of the said Cooke and Jordan, only as they existed 
at the time when they came forward with their claims, to 
have the business stopped, and their rights ascertained, and 
secured to them. 

It is difficult to resist the force of this latter view of ‘the 
ease. There can be no doubt, that the general rule is, that 
an assignment of the interest of one partner in a firm, either 
absolutely, or as a security for a debt, is a dissolution of the 
copartnership, if the assignee insist upon his right to have the 
business closed, and the share of each partner ascertained and 
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paid to him, after the payment of all the debts of the copart 
nership. Without citing other authorities, the case of Mar+ 
quand v. N. Y. Manufacturing Company, 17th John. Rept 
525, is directly in point, and the reasons, upon which the'rule 
is founded, are there stated and explained. That was thecase 
of an assignment as a security for a debt, and in that respect, 
is like the one which we are now considering. But there is 
nothing, either in the decision itself, or in the reasoning by 
which it is supported, which makes the assignment operate to 
dissolve the partnership against the will of the assignee. ‘He 
may, if he choose, permit the business to go on in its ordinary 
course, but if he do, his security will be liable to its fluctna- 
tions, by which, if the business be prosperous, his security 
will be enlarged, but diminished, or lost, if it be adverse. 
That would certainly be the case of stock in an incorporated 
company, pledged for securing a debt; and it seems to us, 
that the rule must be the same, with regard to the interest of 
a partner, where the assignee concurs in the continuance:of 
the business. If there be a loss to the assignee, by sucha 
proceeding, he cannot complain of it; for, to him the maxim 
applies; volunti non fit injuria. That the cestuis que trust, 
for whose benefit the deeds in question were executed, con- 
curred in the continuance of the partnership business, is man- 
ifest from the deeds themselves. Indeed, they show on their 
faces; that they were made for the very purpose of enabling 
the partners to carry on the business. The result is, that the 
cestuis que trust, can only claim the value of the interests of 
the respective partners in the “ Manteo Manufacturing Com- 
pany,” at the time when that corporation made an assign- 
ment of its effects for the payment of its debts, and that value 
will be whatever remains after the payment of such debts. 
We have considered the operations of the “Neuse. River 
Manufacturing Company,” which, by a change of name, be- 
came the ‘“‘ Manteo Manufacturing Company,” as a continua- 
tion of the business of James F. Jordan & Co., so far as the 
cestuis que trust, under the deeds above medtioned, from 
Cooke and Jordan to Pescud and Jones, are concerned ; bé- 
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cause, with their knowledge, and without any objection on 
their part, James F. Jordan & Co., by a deed, dated on tlié 
2nd day of February, 1854, assigned and transferred to the 
said Neuse River Manufacturing Company, “all the machin- 
ery, stock, tools, and personal property of every description,” 
which they owned in the paper mills, on Crabtree creek. 

This view of the case, makes it necessary that the excep+ 
tions of the defendant Pescud, who claims under the deed 
from the Manteo Manufacturing Company to Fowle, should 
be sustained ; and as it is understood that the debts secured by 
that deed, will absorb all the funds in the hands of Fowle, it 
is useless to consider the questions discussed at the bar, as to 
whether the deeds to Pescud and Jones, were sufticient to 
eover what is called, in the civil law, the novation of the debts 
thereby intended to be secured to the defendant Johnston, 
and the release or payment of the debts intended to be seeur- 
ed to the defendant Buffalow. 


Per Curiam. Decree accordingly. 








JAMES LEVISTER AND WIFE against W. F. HILLIARD, Adm'r. 


Where the owner of a slave, employed a person to write a dced of gift, 
furnishing him with a form for that purpose, and such peison wrote such 
deed accordingly, and having read it over to the donor, he executed it by 
signing his name, and at his request, such draftsman subscribed it as wit- 
ness, and immediately retired from the apartment, leaving the instrument, 
so executed, lying on the table, in the presence of both the donor and do- 
nee, it was Held that this proof raised a presumption that it was delivered 
to the donee, and that such presumption was strengthened by the decla- 
rations of the donor, afterwards made, that he had executed a deed, for the 
property in question, to the donee. 


Cause removed from the Court of Equity of Franklin county. 
The bill, in this case, was filed to set np a deed, which it 
was alleged had been mace by Stephen Sparks, to the feme 
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plaintiff, (then Mary Ann White) for two slaves, Candiceand 
Minerva. 

The plaintiff, Mary Ann, had lived in the family with the 
said Stephen and his wife Elizabeth, from her early infancy; 
until the death of both. It appeared that she was very ser+ 
viceable, and that they were both greatly attached to her: 
Divers witnesses proved that Stephen Sparks spoke of Mary 
Ann in affectionate terms, and declared his intention of pro- 
viding for her. She was the niece of Elizabeth Sparks, but 
was not of kin, by consanguinity, to Stephen Sparks. 

The bill alleges that a deed was made, and delivered by 
Stephen Sparks in 1843, while Mary Ann was still an infant; 
that it was drawn up by Harrison White, the brother of the 
said Mary Ann, in pursuance of a copy, to which he was re- 
ferred by the said Stephen, and that he subseribed the same 
as a witness ; that the deed was delivered to her, and that she 
delivered it to her aunt, Mrs. Sparks, for safe-keeping ; that 
Stephen Sparks died about the year 1846, andthe said Mary 
Ann thence continued to reside with her aunt, for about two 
years, when the aunt died ; that the slaves in question remain- 
ed in the family of Stephen, during his life, and afterwards 
with his widow till her death, which took place in 1848, when 
they went into possession of one Shemuel Kearney, who kept 
them, (knowing of plaintiffs’ claim,) under an apprehension 
that he might have to resort to them in aid of a fund which 
he had in hand, and with which he was paying off the debts 
of the said Stephen ; that he (Kearney) held them until De- 
cember, 1851, when they went into the possession of the de- 
fendant, Hilliard, who refused to surrender them on the de- 
mand of the plaintiffs. The bill was returnable to spring 
term, 1854. The prayer is for a surrender and conveyance of 
the slaves and their increase, and for an account of the hires 
and profits, while in defendant’s possession. : 

_ The defendant answered, denying plaintiffs’ equity, and 

requiring full proof of the execution of the deed. He also 
insisted, that he had more than three years’ adverse posses- 
sion of the slaves, and that he was, therefore, protected by the 
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statute of limitations. He asserted that the slaves were in the 
possession of Kearney, as his agent, and that that possession, 
added to his own, would make out more than three years. 

The proofs, in the case, especially the testimony of Harri- 
son White and Shemuel Kearney, are so fully set forth in the 
opinion of the Court, that it is not deemed necessary to repeat 
their statements here. 


Moore and Lewis, for the plaintiffs. 
Winston, sen., for the defendant. 


Pearson, J. Was the instrument delivered, so as to be- 
come the deed of Stephen Sparks ¢ is the main question in the 
cause. 

Harrison White, swears that he was called upon by Sparks, 
at his (Sparks’) house, to draw a conveyance from him to 
Mary Ann White, for two negroes, Candice and Minerva; 


The witness told him he did not understand writing either a 
deed of gift, or a bill of sale. Sparks said he had given a bill 
of sale to Drucilla White; witness could get that and draw one 
by it. He didso, changing the names, and the sum of money, 
which was small. After it was written, he read it over to 
Sparks, who signed it by making his mark, and requested him 
to witness it, which he did, and left it lying on the table as 
he went off. No one was in the room but witness, Sparks, 
and Mary Ann White. Witness heard Sparks say afterwards 
that he had given, or sold the two negroes to Mary Ann White. 

Several other witnesses swear, that they heard Sparks say 
that he had executed a deed of gift to Mary Ann White for 
two negreos, and particularly, that when he executed a deed 
of trust of all his other negroes, he refused to insert these two, 
saying he had given a bill of sale for them to Mary Ann 
White, and they were not his. The bill of sale from Sparks 
to Drucilla White, referred to by the first witness, is produced 
asan exhibit. It isin the usual form, and is signed and seal- 
ed by Sparks, and attested by two subscribing witnesses. 

If Harrison White, the subscribing witness, were dead; 
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proof of his hand-writing, would be prima facie evidence 
that.it was duly executed; i..e., was signed, sealed and de+ 
livered.. His testimony, we think, is at least, equivalent: to 
the inference that would be drawn from proof of his hand- 
writing, if he were dead. He proves a present purpose to 
execute the deed ; that,it was signed, and he attested it asia 
subscribing witness, at the request of the maker, and left:it 
lying on the table, in the presence of the donor and donee. 
This being prima facie evidence, that it was duly executed, 
the question is, what is there to rebut the presumption? ‘We 
can see nothing. On the contrary, the declarations made af- 
terwards by the donor, confirm the presumption, if they do 
not, of themselves, furnish evidence of the fact of the deliv- 
ery. Baldwin v. Maultsby, 5 Ire. Rep. 505, Kirk v. Turner, 
1 Dev. Eq. 14, and Newlin v. Osborne, 4 Jones’ Rep. 157; are 
distinguishable from this case. In the first, the donees were not 
present, and the subscribing witness left the donor alone in 
the room, the instrument lying on the table. After his death, 
it was found in his trunk. In the second, the donees, were 
not present, and the subscribing witness handed the instra- 
ment to the donor, and went away. In the third, the ‘bar- 
gainee was not present, and the subscribing witness handed 
the instruments to the bagainor, who carried them off with 
him. In these cases, the fact that neither the donees, nor any 
person, who could act for them, were present, and that the 
instruments were left with the donors, when alone, so thata 
delivery could not be made, necessarily repelled the presump- 
tion of a delivery. 

The production of the deed to Drucilla White, and the tes- 
timony of Harrison White, that he drew the conveyance from 
Sparks to Mary Ann White, for the two slaves, using that as a 
form, changing only the names, and the small sum that was 
inserted as a consideration, fully meets the difficulty as to 
proving the contents of the deed, which is lost. 

The position, that the defendant has acquired title by an 
adverse possession for three years, cannot be maintained. Ma- 
ryAnn: White lived with Stephen Sparks, and the negroes re- 
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mained on the premises until his death. She was then an in- 
fant, and there is no allegation, or proof, that Sparks was in the 
adverse possession. After his death, Mary Ann White, still 
being an infant, continued to reside with the widow until her 
death, about February, 1849, and the negroes remained on the 
premises. Shemuel Kearney then took the negroes into his 
possession, and held them until December, 1851, when the de- 
fendant took them into his possession. The bill was filed 
April, 1854, a few months over two years. The defendant al- 
leges that Shemuel Kearney held possession by his permission, 
and as his bailee. This allegation is positively denied by-~ 
Kearney. He swears that he took possession of the other 
slaves, claiming them under the deed of trust, and of these 
two slaves under the advice of his attorney, supposing that it 
might become necessary to resort to them, if the trust fund 
should prove insufficient, in order to pay the debts of Sparks, 
for which they were liable, notwithstanding the deed of gift, 
which was mentioned to him by Sparks at the time the deed 
of trust was executed for the other negroes. So, if the Kear- 
ney was the bailee of any one, it was of Mary Ann White, 
who was entitled to the negroes as against the defendant, the 
administrator of the donor. 

Mary Ann White married in 1850. Whether she was then 
an infant or not, is left uncertain by the pleadings and proof; 
but an inquiry in regard to it is unnecessary, because, suppos- 
ing her to have been of full age, the defendant did not have 
adverse possession long enough to defeat her title. 


Per Curiam. Decree for plaintiffs. 
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DAVID T. AIRS and others, against JAMES BILLOPS and wife,. © 


Where the only person who ought to have been made a party deféndant 
in a bill, was named as such—an injunction prayed—a fiat made and an 
injunction ordered and issued against him, in which fiat a copy of the bill 
and a subpoena were ordered to issue, which was done, and: the defend- 
ant came in and answered, and moved for the dissolution of the injunction, 
which was dissolved, and the bill stood over, and after replication, commis- 
sion and proofs, the cause was set down for hearing, and sent to this Court, 
it was J7eld, to be too late to move to dismiss the bill on the ground that 
there was no prayer for process to bring in the defendant. . 

Where a cause is before the Court for a final decree, although the bill prays 
for a special injunction, it must be heard upon bill, answer, replication and 
and proofs like any other cause. 

A bill can only be read as an affidavit, on a motion to dissolve an injunction, 

This Court will not restrain the owner of a determinable estate in the en- 
joyment'of his rights, on proof of an isolated conversation between him 
and the ulterior claimant, in which the former under the excitement of spir- 
its, and of an angry quarrel, made a threat to run the property off and 
defeat the expectancy. 


Cause transmitted from the Court of Equity of Washington 
County. 

Under the will of David Airs, a negro slave, named Henry, 
was limited to the defendant Ellen, upon a contingency that, 
if she should die without leaving a child, the property in the 
said slave should go over to the surviving brothers and sisters, 

The bill charges that the plaintitfs, David-T. Airs, and Ed- 
ward W. and Clarkie, the wife of the plaintiff Waters, are 
three of the children of David, the testator; and, as such, are 
entitled to the remainder in the said slave on the happening 
of the contingency aforesaid. They allege that the defendant 
Ellen has no child, and is now about fifty-two years old, and 
the defendant James, her husband, is older than she, and that 
there is now little probability that she will ever have issue ; 
that the said James is insolvent, except as to the slave in ques- 
tion, and that he is very intemperate in the use of spirituous 
liquor. They allege that the defendant James intends to run 
the said slave beyond the limits of the State, or to sell him: 

2 
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with an intention that he may be so run off, and that being 
thus insolvent, there is great danger of their losing the bene- 
fit of their contingent property in thisslave. They allege that 
the defendant James has frequently declared his purpose of 
so running off the said slave, and of selling him that he may 
be run off. They allege that the said James so declared to H, 
H. Watters, Thomas 8. Johnson and A. S. Watters, and they 
call upon the defendants to answer specifically to these alle- 
gations. They pray for a writ of sequestration and injunction, 
to prevent the said James from running off the slave in ques- 
tion, and from making sale thereof. 

The defendant James denies that he has ever made any. 
threats to run off the slave Henry, or to sell him with the pur- 
pose of his being run off, or for the purpose of jeopardising 
the contingent rights of the plaintiffs. He admits that he has 
very little property, and that there is little prospect that his 
wife will bear a child. He denies in general terms that he 
has ever declared his purpose to be to run off the slaves, or to 
sell them for the purpose of their being run off. He says he 
has endeavored to sell his interest in this slave to divers per- 
sons, and insists that he has a right to do so. No response is 
made in the answer to the special interrogatories propounded 
in the bill. There were replication and proofs. 

The only testimony filed by the plaintiffs, in direct proof of 
the allegations of the plaintiffs bill, is that contained in the 
deposition of 27. H. Davenport. 

“On the 26th of December, Mr. Billops said to Mr. Wat- 
ters, at my store, in Martin county, that he had never done a 
mean act, but he meant to do one now; that he meant to sell 
Henry, and send him so far, that he should never be any ben- 
efit to David Airs or his children, or his children’s children, 
Said Watters then asked him if he intended to sell him out of 
the State; Billops replied that he did if he did not get one 
hundred dollars for him ; that Gray Griffin had offered hima 
few days previous, nine hundred dollars for the boy, but should 
sell him out of the State, and spend the money, if he had te 
drink it up; that a few days afterwards, he heard a similar 
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conversation between the same parties in which similar lan« 
guage was used, and very abuseful language towards David 
Airs by Mr. Billops. Mr. B. commenced these conversations, 
as I have said, without any thing having been previously said 
on the subject. Mr. B. was not, in my opinion, drunk at the 
time of these conversations. I have never heard or known 
him offer the boy for sale.” 

The witness was subsequently re-called and interrogated 
whether he was “sufficiently acquainted with Billops to know 
when he is drunk and when sober,” and whether he was 
drunk or sober on the occasions referred to by him in his form- 
er examination. 

To which he answered, that he had known him for about 18 
years, and thinks he knows when he is sober and when drunk, 
and that he considered him sober on the occasion mentioned. 

The cause being set down for hearing on the bill, answer, 
proofs, and exhibit, was sent up by consent. 


Heath and E. W. Jones, for the plaintiffs. 
Smith, for the defendants. 


Pearson, J. On the opening of the cause, the defendanta’ 
counsel moved to dismiss the bill on the ground that the suit 
had never been properly instituted, for that the bill was fatal- 
ly defective in this: It has no prayer for process to compel 
the defendant to appear and answer, which he contended was 
an indispensable prerequisite to the institution of the suit.— 
For this position, Hoyt v. Moore, 4 Ire. Eq. Rep., 175, wasre- 
lied on. ‘That case is explained and commented upon in Wi- 
Viams v. Burnett, Busb. Eq. 209, and it is sufficient to say it 
was put upon its peculiar circumstances, and the exceeding | 
defectiveness of the bill in many particulars, and cannot be 
made a precedent. In the present bill, the only person who 
dught to have been named a defendant, is named as such ; an 
injunction is prayed against him ; the fiat directs not only the 
injunction, but a copy and subpoena to issue to him, which 
accordingly are issued, and executed in obedience thereto. He 
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appears at the return term; files his answer; upon his motion 
the injunction is dissolved ; replication and proofs are taken ; 
the cause is set down for hearing and sent to this Court for 
trial. The mere statement is enough to show that it is now 
too late to say the cause has never been constituted in Court. 
If a party will accept service, there is no necessity for process, 
or for a prayer for process, its only purpose being to compel 
the defendant to appear and put in an answer. 

The cause is now before us for a final decree, and although 
it seeks for a special injunction and sequestration, it is to be 
heard upon bill, answer, replication and proofs, like any other 
cause. In the argument, the counsel on both sides seem to 
suppose that because a special injunction is prayed, the bill is 
to be treated as an affidavit in behalf of the plaintiffs. That 
rule is not applicable to this stage of the proceedings, but 
is confined to the hearing on a motion to dissolve the injunc- 
tion. It rests on the ground, that at that stage of the cause, 
the plaintiff has had no opportunity of taking proofs in sup- 
port of his allegations, and as the injury would be irreparable, 
the result of the motion ought not to depend solely upon the 
oath of the defendant. The plaintiff has now completed his 
proofs ; so, the reason for considering the bill otherwise than 
as a mere statement of the grounds on which he puts his equi- 
ty has ceased, and the question is, do the proofs and the ad- 
missions contained in the answer, establish the allegations of 
the bill, giving proper weight to any responsive denial ? 

The plaintiff seeks to have the slave of the defendant se- 
questered, whereby the rights of ownership will be essential- 
ly restricted, and rests his equity on the ground that he fears 
the defendant will run the slave off to parts unknown, or sell 
him with that intent; and in support of this position the bill 
alleges that the defendant is insolvent; the contingency of his 
wife’s bearing a child is very remote, and that he has “epeat- 
edly stated his intention of running the negro off and making 
sale.” In reference to the last allegation, a particular infer- 
rogatory is put as to the threats to this effect, made to several 
different individuals, who are named. The answer admits the 





Airs v. Billops. 








first two allegations, but the last is expressly denied. No re- 
sponse, however, is made to the special interrogatories. 

The only evidence which the plaintiffs are able to produce, 
having a tendency to support this allegation, is the testimony 
of Davenport, in regard to a conversation which took place 
in his presence, between the defendant and H. H. Watters, 
and was repeated in afew days. The special interrogatories not 
being responded to, this fact must be taken as sufficiently 
proved, although it rests upon the testimony of a single 
witness, notwithstanding the general denial in the answer}; 
and the case is narrowed to this: Does the fact of this con- 
versation establish the plaintiffs’ equity, and support the alle- 
gation of the bill ? 

It is obvious, that at the time of the conversation, the de- 
fendant was either drunk, or so highly excited in a quarrel, as 
to repel any inference of a deliberate purpose, and although 
connecting it with the general allegations of the bill, treated 
as an affidavit, it may have been sufficient in a prior stage of 
the cause, to entitle the plaintiffs to have the property secured, 
pending the suit, so as to give an opportunity for a full inves- 
tigation, yet, after that investigation has been made, and the 
cause comes on to be finally disposed of, and the result is, to 
show that this conversation is the only proof that the plain- 
tiffs are able to offer in support of their allegation, we are 
forced to declare that the allegation is not proven, and that 
the plaintiffs have failed to establish an equity to interfere 
with the rights of the defendant to the enjoyment of his pro- 
perty ; which consists not merely in the reception of the pro- 
fits, or hire, but in the right to sell his estate in the slave, pro- 
vided he does not sell with a fraudulent intent to defeat the 
ulterior interest. If the bill was sustained upon proof of this 
isolated conversation, those having future interests would be 
greatly encouraged, upon the slightest pretext, te embarrass 
the owners of determinable estates, particularly where they 
happened to own but little other property, by forcing them to 
give security for its forthcoming, or to sell, at an under value, 
to some one who is able to give security. 
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The bill must be dismissed, but we do not give tlie defend- 
ant costs. His unguarded conversation with one of the plain- 
tiffs, gave them a plausible pretext for the investigation. 


Per Curram. Bill dismissed. 








JAMES H. WARD and others against THOMAS W. RIDDICK. 


Where a testator bequeathed his slaves to be equally divided between his 
wife and children, deducting from the share of one of his children the 
value of certain slaves, theretofore conveyed to him by deed, it was Held, 
in analogy to the construction given by this Court, upon advancements, 
under the statute of distributions, that the valuation of the slaves convey- 
ed, should be made as of the time when they were conveyed. 


Tuts was a petition for the partition of slaves, transmitted from 
the Court of Equity of Bertie. 

The only question, in this case, arises on the following clause 
of the will of William Ward : 

“ 5th. My will and desire is, that my negroes shall be divi- 
ded between my wife Martha, and my children, in the fol- 
lowing manner: I desire, and my will is, that the negroes, 
Mary, Jo, Amanda, Oscar and Turner, whom I have given to 
my son-in-law, Thomas W. Riddick, be deducted from his 
portion of an equal division of my negroes, and after that de- 
duction, then I desire my negroes to be equally divided be- 
tween my wife Martha, and all my children, my will and de- 
sire being, that my son-in-law, T. W. Riddick, should havean 
equal share of my negroes, by regarding the negroes, already 
given him, as a part of his share, or that he shall have in 
value equal to the negroes already given to him, and men- 
tioned above, less in his share, than my wife and my other 
children.” 

The plaintiffs are the executor and the other children ‘of 
the testator, the wife having died in the testator’s life-time. 
The plaintiffs state that the parties had, at various times, en- 
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deavored to come to an amicable division of the slaves, but 
that this purpose had been thwarted by the unreasonable 
claim of the defendant, to have the valuation of the slaves 
conveyed to him, taken as of the time when he received them, 

The defendant answered, insisting that he was entitled to 
have the value of the slaves ascertained at the time of the 
conveyance. 

The cause was heard on the bill and answer. 


Winston, Jr., for the plaintiffs. 
Smith, for the defendant. 


Barrie, J. The only question presented by the pleadings, 
arises upon the construction of the 5th clause of the will of 
the testator, William Ward, which is in the following words : 
“ My will and desire is, that my negroes shall be divided be- 
tween my wife Martha, and all my children, in the following 
manner: I desire, and my will is, that the negroes, Mary, 


Jo, Amanda, Oscar, and Turner, whom I have given to my 
son-in-law, Thomas W. Riddick, be deducted from his portion 
of an equal division of my negroes, and after that deduction, 
then I desire my negroes to be equally divided between my 
wife Martha, and all my children ; my will and desire being, 
that my son-in-law, Thomas W. Riddick, should have an equal 
share of my negroes, by regarding all the negroes already 
given to him, as a part of his share, or that he shall have, in 
value, equal to the negroes already given to him, and men- 
tioned above, less in his share than my wife and my other 
children.”’ The slaves mentioned in this clause had been 
given to the defendant, Thomas W. Riddick, by the testator, 
by a deed, dated in August, 1853, and the defendant contend- 
ed that in the division, directed by the will, these slaves were 
to be valued to him as of the time when they were given, 
while the other parties insist that they ought to be valued as 
of the time of the testator’s death. 

It is conceded by the counsel for the plaintiffs, that if the 
testator had died intestate, then the slaves, given to the de- 
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fendant, would have had to be accounted for as advancements, 
according to their value at the time of the gift, wpon the prin- 
ciple settled in the leading case of Stallings v. Stallings, 2 Dev. 
Eq. Rep. 298. That case was decided upon the acts of As« 
sembly, which will be found embraced in the Rev. Code, ch, 
64, sec. 2, and it has been confirmed by repeated subsequent 
adjudications. 

But while the counsel admits that such is the construction 
of the law, in providing for an equal division of the property 
of an intestate among his next of kin, he insists that the pre- 
sent case must be governed solely by the language of the will, 
and that the evident meaning of the words used by the testa- 
tor, requires a division of the slaves, in such manner, that 
those given to the defendant shall be accounted for by him, 
as if they were just set apart for him, and of course according 
to their present value. 

The counsel, for the defendant, admits that the valuation of 
the slaves, which the testator had given him, must be fixed 
upon a fair construction of the will alone, but he contends 
that, as the testator manifestly designed to provide for an) 
equal division of his slaves between his wife and children, and 
as the law contemplates the same thing in the distribution of 
an intestate’s estate among his wife and children, what has 
been approved and settled as the proper means to secure 
equality in the latter case, ought to be applied tothe former. 
Hence, the counsel infers that where an advancement to one 
of the children is directed to be accounted for, it must be 
valued as of the time when it was made, and he refers to the 
case of Spivey v. Spivey, 2 Ire. Eq. Rep. 100, as favoring this 
construction. 

We think that the foree of this argument cannot be resist- 
ed. The testator had the right, undoubtedly, to have directed 
a division, according to the rule contended for by the plain- 
tiff, but as he did not do so, in such terms as leave no reasona- 
ble doubt that such was his intention, we cannot have a bet- 
ter guide for the equality, which he clearly did intend, than 
that which the law provides for a strongly analogous case.” 





“| JUNE TERM, 1858. 





Currie v. Gibson. 





Indeed, the act of Assembly may be regarded as making & 
general will for all intestates, and what the Court has settled 
as a fair construction of that, ought to be followed whenever 
any individual testator has made a similar disposition, by will, 
of his property, or any part of it. 

A decree may be drawn directing a division of the testa- 
tor’s slaves, upon the principle herein declared. 


Per Curiam, Decree accordingly. , 








JOHN D. CURRIE against NATHANIEL P. GIBSON. 


A prior entry, which is vague, acquires no priority as against other enterers, 
until it is made certain by a survey. 


Cause transmitted from the Court of Equity of Richmond 
County. 

The bill, in this case, was filed for an injunction, and fora 
reconveyance of the land in controversy, upon the ground 
that the defendant had notice of a prior entry of the plaintiff, 
and that, notwitstanding such notice, he made his entry and 
had the land surveyed, and obtained a grant before the plain- 
tiff obtained his grant. The plaintiff’s entry is in these 
words: “ Joha D. Currie enters one hundred acres of land in 
Richmond county, on the south side of Reedy branch, adjoin- 
ing his own iands and the lands of James McInnis, deceased.” 
This entry was made 25th of December, 1852; it was survey- 
ed on the 30th of September, 1854, and a grant obtained on 
the 8th of November, 1854. The defendant made his entry 
of the same land on the 17th of January, 1853, had it sur- 
veyed and obtained a grant on the 5th of March, 1858. 

After obtaining his grant, the plaintiff took possession and 
commenced using the timber, for which defendant brought an 
action of trespass at law. 
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The prayer is for an injunction and for a conveyance of the 
legal title. 

The defendant denied that he had notice of the plaintiff 
entry of the land; he says that he knew that he had made an 
entry, but supposed it related to other vacant land adjoining 
him. 

There was replication, commissions were taken out, and 
proofs taken as to the defendant’s knowledge of the land which 
plaintiff had entered; but as the opinion of the Court super- 
cedes the enquiry, they need not be stated. 


Kelly, for the plaintiff. 
No counsel appeared for the defendant in this Court. 


Pearson, J. Where the terms of description in which an 
entry is made are so vague as not to identify any land, the en- 
try is not void, and the defect may be cured by the survey, 80 
as to make the grant which issues in pursuance thereof, valid 
as against the State. This liberal construction of the law is 
put on the ground that it is not material to the State what va- 
cant land is granted. Munroe v. McCormick, 6 Ire. Eq. Rep. 
85; Johnson v. Shelton, 4 Ire. Eq. Rep. 85; Harris v. Hw- 
ing, 1 Dev. and Bat. Eq. 369. 

But such vague entries are not allowed to interfere with the 
privilege that other citizens have to make entries until the de- 
fect is cured by the survey, whereby the land is identified, 
and is made capable of being the subject of notice, for there 
cannot be notice of that which has no identity. 

In Harris v. Ewing, supra, there was a decree against one 
who made his entry after the prior vague enterer had actual- 
ly surveyed, and who had notice of the survey. In Johnson 
v. Shelton, supra, the Court say “that was going beyond the 
words of the act upon a very liberal construction. It certain- 
ly can be carried no further in support of vague entries which 
would be an encouragement to negligence and deception in 
enterers.” 

In our case, the defendant made his entry before the plain- 
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tiff had surveyed, and to deprive him of a right. acquired be- 
fore the plaintiff had identified any land, as the subject of his 
entry, would be carrying the construction much further than 
is done in Harris v. Ewing, or any other case, and would not 
only go beyond the words, but would violate the spirit and do 
manifest injustice. 

The plaintiff alleges that the defendant had notice of his 
entry. The defendant positively denies having notice at the 
time he made his entry. It is unnecessary to examine the 
proof, because it is impossible that the defendant could have 
had notice of that which had no identity; and the character 
of the evidence taken in this cause shows the necessity of 
adhering to the principle established in Munroe v. McCormick, 
supra, “ where an entry is vague it acquires no priority until 
it.is made certain by a survey.” 


Per Curiam. Bill dismissed. 








BRYAN & CO. against B. J. SPRUILL and others. 


A husband has a right to assign a legacy, or a distributive share, due to his 
wife, for the purpose of paying his debts, and if the assignee can reduce it 
into possession during the life-time of the husband, the wife, surviving, can- 

. Mot recover it. ' 

An allegation that a deed was fraudulent, without setting out how, or on what 
account, or in what particular, is not a sufficient one, and the admission of 
such allegation, by filing a demurrer, does not sustain a bill otherwise defi- 


cient in equity. 


Cause transmitted from the Court of Equity of Washington 
county. 

The bill charges that Benjamin J. Spruill was indebted to 
the plaintiffs, in the sum of $258,43, for which they sued and re- 
covered a judgment in the County Court of Washington; that 
execution issued on said judgment, and was returned unsat- 
isfied, except as to a small amonnt, and that the said Spruill 
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is insolvent ; that the wife of the defendant Spruill, the de- 
fendant Mehetable, by the death ofa sister, Harriet Ann Fes- 
enden, intestate, became entitled to one-third part of the per- 
sonal estate of the said Harriet Ann, and that these defend- — 
ants, with the other distributees, had filed a petition in the 
County Court of Washington, and had obtained a decree for 
the sale of certain slaves for a partition among them; that 
plaintiffs had had the husband’s interest in such slaves levied 
on; that with a view to defraud the plaintiffs, the said B. J. 
Spruill had conveyed this distributive share to the defendant 
Charles Latham, by deed, bearing date, &c., a copy of which 
is annexed, and prayed to be taken as a part of the bill. The 
conveyance referred to is a deed of trust, to secure ‘certain 
creditors therein mentioned, in proper form and duly proven, 

The bill is for an iujunction to stop the sale under the de- 
cree in the county court, and for a decree to have their exe- 
cution satisfied out of this distributive share. . 

The defendants demurred. Joinder in demurrer, and the 
cause was set down for argument, and sent to this Court. 


E. W. Jones, for the plaintiffs. 
Heath, Winston, Jr., and H. A. Gilliam, for defendants. 


Barrie, J. Itis settled that a husband has a right to as- 
sign a legacy, or distributive share, due to his wife, for the 
purpose of paying his debts, and if the assignee can reduce 
it into possession during the life of the husband, the surviv- 
ing wife cannot recover it; Barnes v. Pearson, 6 Ire. Eq. 
Rep. 482; Arrington v. Yarbrough, 1 Jones’ Eq. Rep. 72. 
The interest of the husband, in such rights of his wife, cannot 
be seized under an execution at law, against him, nor will the 
execution have any lien upon it, either at law or in equity. 
So, that until a bill be filed, the husband may make a bona 
Jide assignment of it for the payment of what debts he chooses; 
Harrison v. Battle, 1 Dev. Eq. Rep. 537. The counsel for 
the plaintiffs do not deny these propositions, but they insist 
that the bill charges that the assignment, in trust, to Latham, 
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was fraudulent ; that the charge is admitted by the demurrer; 
and that éobseqnently; the assignment cannot stand in tis 
way of their right to relief. 

The reply made by the defendants’ counsel is, that there is 
no sufficient charge, in the bill, of fraud in the execution of the 
deed in trust, under which they claim, to prevent them from 
taking benefit under it; that on the contrary, the deed in 
trust is referred to and made a part of the bill; that it pur 
ports to secure the payment of debts, the bona fides of which 
is not impeached ; that the debtor had a right to make it, and 
that, therefore, the allegation of the bill, that the deed was 
made ‘‘ with a view to defraud” the plaintiffs, is the mere 
assertion of a legal conclusion, which is not sustained by the 
facts therein set forth. This reply of defendants is, in ofr 
opinion, conclusive against the plaintiffs. It 2s true, that the 
bill does not contain any averment of facts, to show that the 
deed in trust was fraudulent. It is not pretended that there 
was any fraud in the factwm of the deed, nor is there any in- 
timation that the debts therein mentioned, were not justly dae 
from the grantor; and if he owed them, he certainly had a 
right to secure them in preference to that which he owed to 
the plaintiffs. 

The general allegation, then, of a fraudulent intent, is not 
justified by the fact stated in the bill, and of course, is not 
helped by the demurrer, which admits facts only, and not the 
legal conclusions, which the bill may deduce from them. The 
demurrer must be sustained, and the bill dismissed with costs. 


Per Curiam. Decree accordingly. 








JOHN N. WASHINGTON against THOMAS R. EMERY, 


An injunction is a secondary process, (except it be for the prevention of torts) 
and must be asked in aid of some primary equity, which must be disclosed 


in the same bill that prays it. 
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An injunction to stay proceedings, at law, because another bill was pending, 
which embraced the same cause of action as that asserted in the suit at law, 
was Held to have been improvidently issued, and should be dissolved.on 
motion. The proper course would have been to file a petition, or make a 
motion for the injunction in the suit already pending. 


Aprrrat from the Court of Equity of Craven county. 

The bill alleges that the plaintiff, as administrator, with the 
will annexed, of Mrs. Vail, filed a bill in the Court of Equity 
of Craven county, in March last, against Thomas R. Emery, 
stating difficulties, and praying for advice as to the proper 
construction of certain items of the will of his testatrix, most 
of which difficulties are re-stated in this bill, and amongst oth- 
ers, that he had in good faith changed an investment from a 
note on one Blackwell, which he deemed doubtful, to one in 
Rail-road stock, which was much better and safer than the 
former, and of which the defendant refused to receive his pro- 
portionate part. The prayer of which pending bill was, that 
the equities of the defendant and the other legatees, under 
the will of Mrs. Vail, might be declared by the Court. The 
bill, in this case, alleges that notwithstanding the pendency 
of the former suit, and even after there had been a decree for 
the plaintiff to account, the defendant sued him as adminis- 
trator, with the will annexed, of Mrs. Vail, with his sureties, 
upon the administration bond which he gave on his appoint- 
ment, alleging as a breach, the non-payment of the legacies 
which were due him, and was pressing the said suit against 
him to judgment. The prayer is for an injunction to restrain 
the defendant from thus proceeding at law. The defendant 
answered, but the statements of his answer are not material 
to the question discussed by the Court. On the coming in of the 
answer in the Court below, defendant moved for the dissolu- 
tion of the injunction, which was ordered, and the plaintiff 


appealed. 
J. W. Bryan and Stevenson, for the plaintiff. 
Haughton and Hubbard, for the defendant. 


Pearson, J. There is no error in the interlocutory order 
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appealed from. The injunction ought to have been dissolved, 
on the ground that it was improvidently granted. The bill 
discloses the pendency of another suit, in which the relief 
prayed for might have been obtained upon a motion, or by 
petition in that cause, so, there was no necessity for a second 
original bill. 

In the second place, this bill cannot “stand alone.” . It 
seeks merely for an injunction against the action at law; 
and according to the course of this Court, except it be for 
the prevention of torts, an injunction is a secondary pro- 
cess, in aid of some primary equity which the bill seeks to 
have established. Here there is no primary equity in aid of 
which the injunction was asked for, which could be made the 
subject of this bill, or which it seeks to have established, be- 
cause the plaintiff had already filed a bill for the purpose of 
having the equities of all the parties under the will of Mrs, 
Vail declared, That a bill will not lie simply for an injune- 
tion, except in case of torts, is clear. For instance, a mort- 
gagor cannot maintain a bill to enjoin the mortgagee from 
taking possession ; he,must ground the bill upon his equity to 
redeem, and until that can be established an injunction will 
be issued, auxilliary. So one cannot maintain a bill to enjoin 
an execution on a judgment at law, except it be in aid of 
some equity against the legal right which the bill seeks to 
set up. So in all cases of the kind, some primary equity 
must be alleged, or the bill cannot stand. 

In the third place, considering the bill as a distinct and in- 
dependent proceeding, the other defendants in the action at 
law are necessary parties, and it is only when moving in the 
original cause that the plaintiff can be heard without joining 
the other obligors. He will then be permitted to make the 
motion alone in respect to the parties to that suit—it being 
necessary for the protection of himself and the other obligors 
who are Ais sureties—the rules concerning the parties to a suit, 
not being applicable to a motion or petition in a cause which 
is pending and has been properly instituted. 


Per Curiam. Decretal order affirmed; 
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JOHN N. WASHINGTON, cum tes, ann., against THOMAS R. EMERY 


and others. 


Where there was a general residuary clanse in a will, directing a division of 
the fund when A might come of age, between such of the testator’s grand- 
children as might then be alive, and one of the grandchildren died, in the 
lifetime of the testator, before A came of age, it was held that the part 
intended for such deceased grandchild fell into the residuum, as property 
not otherwise disposed of, and did not go to the next of kin. 

Where a trustee changes an investment without the direction of a Court of 
Equity, he takes upon himself the onus of proving entire bona fides, and 
that there was reasonable ground to believe that the fund would be bene- 
fitted. Where, however, he is able to make such proof, the court will 


sustain his act. 

Where a trustee making a change in an investment is interested in a large 
portion of the fund, he will be regarded in a different light from a naked 
trustee, and a presumption is raised that he acted with good faith. 

This Court will sanction the aet of a representative of a deceased person, in 
making small gratuities to slaves, at particular times, as encouragement to 
good conduct, where such had been the usage of the deceased owner. 

Five per cent. commission is not an excessive allowance by the way of com- 
missions on moneys raised on the hire of slavé®. 


The bill was filed by the plaintiff as the administrator with 
the will annexed of Mrs. Eliza Vail, for the auditing and set- 
tling the estate in his hands, and to that end he asks the Court to 
declare the rights of the legatees in several particulars wherein 
he thinks his duties, as administrator, are doubtful, and his 
course unsafe, without the instruction of the Court. One 
item, in the will of Mrs. Vail, gives a share of her estate to 
the plaintiff, in trust for her grand-son, Benners Vail, with a 
limitation over to his children if he should leave any. An- 
other clause of the said will, provides as follows : 

* When my grand-son, Thomas R. Emery, arrives at the 
age of twenty-one years, (or earlier, if he dies,) I wish the 
whole of my estate, of every kind and description, not other- 
wise given away, to be equally divided between such of my 
grand-children as may be then alive, and the lawful issue of 
such as may be dead ; so that the child or children of such of 
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my grand-children as may be then dead, may take the part 
which his or her father or mother would have been entitled 
to, if alive.” 

Benners Vail died in the life-time of the testatrix, leaving 
the plaintiff’s wife, and the other parties described in the 
pleadings, as the next of kin, and the question submitted to 
the Court was, whether they took the share that was intended 
for the said Benners Vail, or whether it fell into the residuum, 
and became distributable among the grand-children, who 
were then alive. 

There was a charge upon the estate for the support of five 
superanuated slaves, and the administrator with the will 
annexed, asks the Court to instruct him as to the fund from 
which the same shall be taken, and the amount. 

There are several annuities directed to be paid during the 
interval between the death of the testatrix aud the arrival of 
Thomas R. Emery at the age of twenty-one; the annuities 
were running from January till January, and from the last 
payment, to wit, from January, 1853, to the time of Thomas 
R. Emery’s death, there was the fraction of a year, and the 
question was, whether the annuities should be paid pro rate 
for that fraction ? 

The defendant answered at the Spring Term, 1857, of the 
Court, and at that term an order was made to take an account 
of the personal estate of the testatrix, in the hands of the 
plaintiff as administrator with the will annexed, with the 
power of examining the parties on interrogatories. An order 
was also made, appointing commissioners to divide the slaves. 

At the ensuing term, the commissioner appointed to take 
the account reported, and exceptions were filed to the report 
by both plaintiff and defendant. 

The first exception of the plaintiff is, that he was not al- 
lowed the sum of $5400, which he paid for sixty shares of 
stock in the Wilmington and Weldon [ail Itoad Company, 
and because the commissioner refused to recognize this 
stock as part of the intestate’s estate. The money paid for 
this stock had been invested in the note of a man 

3 
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by the name of Blackwell, and although his credit was 
generally good, yet he was known to be extensively engaged 
in speculations at the time of this change. He afterwards 
failed, quite suddenly, for a large sum, and many active and 
prudent business men lost their debts. The Wilmington and 
Weldon Rail Road stock, on the other hand, had, for many 
years, been paying dividends, and for several years last past 
had paid seven per cent. It appears that the plaintiff pro- 
ceeded with considerable caution in making this change, tak- 
ing the opinions of persons best informed on such matters. 
The evidence on this point, is set out by the Judge in the opin- 
ion of the Court as fully as is needed. The commissioner 
rejected the claim as a voucher, and plaintiff excepted. 

The administrator having hired out the slaves between the 
time of the death of Mrs. Vail and the arrival of Thomas R. 
Emery at twenty-one, allowed them small sums at christmas, 
as gratuities, amounting, during the whole time, to $90. In 
this, he had followed the example of the testatrix, whose uni- 
form practice it was to make such gratuities, and it was in 
proof, that such was the usage in that community. It was 
proved that the slaves of this estate were faithful and obedient. 
This item was rejected by the commissioner, and the plaintiff 
excepted. 

The commissioner refused to allow plaintiff commissions on 
the receipts and payment over to the legatees, of money rais- 
ed from the hires of slaves, dividends of stocks, &c., for which 
the plaintiff excepted. 

The defendant excepted to the allowance of any commis- 
sions, upon the ground, that the plaintiff had not made any 
due return or proper inventory as administrator. 2nd. That 
the commissions allowed on the collection of notes, was ex- 
cessive. The facts relating to these exceptions, are noticed 
by his Honor in the opinion of the Court. 

After this cause was instituted, answers filed, and an order 
of reference for an account, the defendant Thomas R. Emery, 
caused an action to be brought for his legacies, on the plain- 
tiff’s administration bond, against the plaintiff and his sureties, 





JUNE TERM, 1858. 





Washington v. Emery. 





to stop which, the plaintiff filed a bill for an injunction, which 
was issued in vacation, and at the return term, on the coming in 
of the answer was ordered to be dissolved, as having been 
improvidently issued ; the plaintiff appealed, and the decretal 
order below was affirmed. (See preceding case.) By consent, 
the bill was, by an order of this Court, allowed to be treated 
as a petition, or motion, for an injunction to issue in this cause, 
the plaintiff agreeing and undertaking to dismiss his other bill 
at next term of the Court below ; and it was insisted by the 
plaintiff, according to this arrangement, that he had a right to 
have an order from this Court, that the defendant’s suit at law 
shall be dismissed. 


J. W. Bryan, for the plaintiff. 
Haughton, Hubbard and Donnell, for the defendants. 


Pearson, J. 1st. The construction of the will: There is a 
general residuary clause, directing a division when Thomas 
R. Emery arrived at fall age, between such of the grand-chil- 
dren as may be then alive, and the issue of such as are dead. 
The interest of the grand-children, in the residuum, was con- 
sequently contingent, and as it has turned out, Benners Eme- 
ry, who died in the life-time of the testatrix, was entitled to 
no part thereof, it follows that Johnson v. Johnson, 3 Ire. 
Eq. 426, Dickey v. Cotten, 2 Dev. and Bat. Eq. 272, and the 
other cases cited, have no application. So, the share which 
would have belonged to Benners Emery, had he lived until 
Thomas arrived at age, was undisposed of, and falls into the 
residuum, and the grand-children, who were living at that 
time, and the issue of such as may have died, take this fund 
under the will, subject to a rateable deduction in respect to 
annuities and the support of the five old slaves, mentioned in 
the pleadings, charged on the estate, and do not take it as 
next of kin, free from those charges. 

The day on which the payment of the annuties was to begin, 
not being fixed, it is clear that a rateable amount is to be paid, 
80 as to cover the fraction of the last year. There will be a 
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reference to ascertain this sum, and the amount necessary for 
the support of the five old slaves. 

2nd. The exceptions to the report: 

The first exception on the part of the plaintiff is allowed. 
When a trustee changes an investment, without having ap- 
plied to a court of equity for an order to that effect, he takes 
upon himself the onus of proving entire bona fides, and that 
under the circumstances there was reasonable ground to be- 
lieve that the fund would be benefitted. The proofs sustain 
the plaintiff in both particulars. There is no suggestion that 
he made, or expected to make, any individual, or private gain 
by the change. He was interested in the fund to the amount 
of one-third. This puts the question on a different footing 
from that of a naked trust, and raises a presumption that the 
the trustee was doing what he believed to be for the best. 
Blackwell, whose notes were converted into rail-road stock, 
although his credit was not openly doubted, yet, was a man 
of such extensive speculative operations as were calculated to 
impair his credit in some degree ; so that one, holding his pa- 
per, although he would not feel called on to force its collec- 
tion, would desire a change, if an opportunity offered. The 
rail-road had been paying, and continued to pay, seven per 
cent as dividends, for several years, and the plaintiff had an 
opportunity of getting the stock at ninety dollars for a share. 
He did not make the investment hastily, but consulted with 
persons whose opinions were entitled to respect, and the stock 
of this road was looked upon as established, and stood upon 
a footing entirely different from that of a road just strug- 
gling into existence, where so many interests and considera- 
tions are collaterally brought to bear as inducements for sub- 
scribing, and subscriptions are often made under excitement. 
Besides all this, Blackwell has, in the mean time failed, sud- 
denly, for a very large amount, so that but for the change of 
investment, this part of the fund might have been lost, with- 
out being chargeable to the trustee, unless he could have been 
fixed with greater negligence than that of the many prv- 
dent, business men, who lost their debts by Blackwell’s failure. 
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The second exception is allowed. The point is fully cover- 
ed by the doctrine discussed and established in the case of 
Waddill v. Martin, 3 Ire. Eq. 563, in regard to the crops of 
cotton, corn, &c., that masters allow their slaves to make for 
their private use. We entirely concur in the conclusion that 
policy, as well public as private, sanctions that degree of in- 
dulgence which justifies the personal representative in acting 
towards slaves as the master had been in the habit of doing, 
and it seems in that section of the State, it is usual for masters 
to give slaves, who are hired out, presents at christmas, when 
the year ends, and for the hirer to allow each slave twenty- 
five cents at the end of every week as an inducement to good 
behavior. 

The third exception is also allowed to the extent of two and 
a half per cent as commissions on receipts, as set out. We take 
a distinction between receiving dividends on bank stock, state 
bonds and the like, and receipts by the way of negro hire, 
which is very troublesome, compared with the amount raised, 
and is often unpleasant, as it is difficult to find hirers against 
whom the slaves will not make complaint. 

The exceptions on the part of the defendant are both over- 
ruled. The first is not sustained in point of fact: The plain- 
tiff did file an inventory, which was sufficiently specific when 
explained by the statement, that he had charged himself with 
all of the notes of his testatrix as good, except those of Black- 
well, which were invested in rail-road stock as referred to 
above, with which he is charged. 

In respect to the second, we think five per cent upon the 
hires of slaves, is certainly not an unreasonable allowance, 
considering that it.is troublesome and unpleasant, and the 
amount does not swell up as in the case of the sale of slaves. 

Upon the hearing of a motion to dissolve an injunction 
brought up to this term by appeal, in a cause pending in the 
court below, between the plaintiff and Thomas R. Emery one 
of the defendants, the plaintiff had leave to treat his bill as a 
petition or motion in this cause, and the answer of the said 
Emery as a reply thereto, upon the undertaking of the plain- 
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tiff to dismiss his bill at the next term of the Court below. 
Thereupon, the plaintiff insists that he is entitled to an order 
directing the defendant, Thomas R. Emery, to dismiss the 
action, which he has commenced against the plaintiff and his 
sureties on the administration bond. The Court is of opinion that 
the plaintiffis entitled tothe order. The jurisdiction of a court 
of equity for the settlement of estates is well established. 
After a decree for an account, the course of the court is to 
prevent any of the parties from resorting to a separate pro- 
eeeding ; on the ground, that it would interfere with the or- 
derly action of the court, and defeat the end for which juris- 
diction was assumed, and is supererogatory and vexatious. 
To this end, a petition may be filed, or a motion made in the 
cause. Adams’ Eq. 483-4-5, and notes ; Simmons v. Whita- 
ker, 2 Ire. Eq. 129. If the proceeding was commenced before 
the decree for an account was entered, the order is to stay its 
further prosecution, but if it be commenced after the decree 
for an account, it is proper to require the party to dismiss, as 
being useless and vexatious. In this case, the action at law 
was commenced after the decree. 

It is insisted that the defendant had a right to sue at law, 
and the proceeding is not obnoxious to the charge of being 
useless and vexatious, because it extends to the sureties on the 
bond, and is, therefore, a more certain remedy. In the ab- 
sence of a direct allegation that the plaintiffis insolvent, or un- 
able to perform the decree that the defendant expected to ob- 
tain against him, we are forced to look upon the action at law 
as useless and vexatious, or at all events, as interfering with 
the jurisdiction of this Court after it had undertaken to adjust 
the rights of the parties, and as not calculated to benefit the 
plaintiff in the action. If the bond covers only a breach of 
the plaintiff’s duty as administrator, the party’s remedy at 
law, is mach more restricted than in equity. If the bond ex- 
tends to a breach of the plaintiff’s duty as trustee, (a question 
which we cannot decide, as the bond is not before us,) a court 
of law is clearly incompetent to “ administer the right.” It 
cannot put a construction on the will, nor can it decide upon 
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the liability of the trustee in respect to changing the invest- 
ment of a part of the fund; so, the action can do no good, and 
ought not to have been instituted. If the plaintiff fails to 
perform the final decree, a supposition which we are not now 
at liberty to make, the remedy against his sureties will be open. 


Per Cvriam. Decree. 








MARY DEATON against JOHN MUNROE. 


Dealings as to property between persons standing in the confidential relations 
of life, are looked upon with suspicion ; and from general policy, a voluntary 
donation from the dependent to the superior party will be set aside, unless 
the utmost fairness is made to appear by the donee. But, where undue in- 
fluence, circumvention or fraud, are relied on to set aside a deed, apart from 
the existence of these relations, proof must be made as in ordinary cases. 


Cavse removed from the Court of Equity of Moore County. 

The bill seeks to set aside two conveyances made by the 
plaintiff herself; one in 1845, to the defendant’s wife, and 
and the other in 1852, to the defendant Munroe. 

The bill alleges that the defendant intermarried with the 
plaintiff’s youngest daughter, and that he immediately became 
most obsequious and obliging to his mother-in-law, attending 
to her smallest wants, and waiting upon her with the utmost 
kindness, that this was done purely to acquire an influence over 
the old woman, who was weak-minded and illiterate, and with 
a view of obtaining these very conveyances ; that by this ex- 
treme kindness and devotion to the service of his mother-in- 
law, the defendant did acquire much influence over her, and 
that he exerted it deceitfully, unfairly and fraudulently to ob- 
tain the deeds complained of. The deeds were voluntary, ex- 
cept that the one to Munroe contained a covenant to support 
the plaintiff and her aged sister, Sarah, out of his own resour- 
ces, if the property conveyed should prove insufficient, and 
the other a like provision for her own support. It was also 
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provided, in the deeds, that the donor should retain the use 
and possession of the property during her own life. The 
prayer is to have the deeds surrendered to be cancelled, and 
the property reconveyed to the plaintiff. 

The answer of the defendent denies that the deeds sought 
to be surrendered and cancelled, were obtained by fraud, cir- 
cumvention, or, by any undue means, whatever. He says the 
plaintiff, although illiterate, was a woman of ordinary capaci- 
ty, and well understood the purport and nature of these in- 
struments. Ile says they were both executed at the mere mo- 
tion of the plaintiff herself, and that the first one was prepar- 
ed and executed without his knowledge, and delivered to his 
wife ; that tbe second was a convenient and beneficial provi- 
sion for the plaintiff and her infirm sister, whom she was so- 
licitous to keep from actual want; that the property was not 
productive, and that its income was scarcely suflicient, with 
the best management, to support these two old ladies; but in 
her hands had proved totally insufficient for that purpose.— 
He avers that he had faithfully attempted to comply with his 
undertaking as to providing for the plaintiff and her sister, 
and is still willing to do so. He insists, that if he has failed 
to perform his covenant, in the particulars mentioned, the 
plaintiff has a complete remedy at law, and, therefore, has no 
ground to complain in this Court. 

There was replication, and proofs taken, and the cause be- 
ing set down for hearing, was sent to this Court. 

The particular circumstances under which the deeds were 
executed, and acts of the parties in relation to them at their 
execution, and afterwards, are detailed in the testimony, which 
is sufficiently recited in the opinion of the Court. 


Kelly, for the plaintiff. 
Haughton, for the defendant. 


Barrie, J. There are certain relations of social life, in 
which the persons stand in such confidential and fiduciary 
positions towards each other, that-the Court of Equity views 
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with a suspicious eye every dealing between them in respect 
to property. The intimacy existing between such persons is 
so great, and the means of exercising undue influence by one 
over the other, is so constant and so subtle, that the Court, up- 
on the principle of general public policy, will set aside a vol- 
untary donation obtained, by what may be called, without dis- 
paragement, the superior over the inferior, during the exist- 
ence of the relation. The relations to which this principle has 
been most usually applied, are those of parent and child, 
guardian and ward, trustee and cestui que trust, and attorney 
and client; but it is not confined to these, and will be extend- 
ed to all the variety of relations in which dominion may be 
exercised by one person over another. Thus, in the celebra- 
ted case of H/uguenin v. Basely,14 Ves. Jun. Rep. 273, it was 
applied by Lord Chancellor Expon to a voluntary settlement 
obtained by a clergyman from a widow whose affairs he had 
undertaken to manage. So, in Dent v. Burnett, 4 Myl. and 
Cr. 269, a gift obtained by a medical attendant from his pa- 
tient, was set aside by Lord Chancellor Corrennam ; and in 
Harvey v. Mount, 8 Beav. Rep. 437, a voluntary settlement 
by a younger sister of the whole of her present and future 
property, principally in favor of her elder sister, was annull+ 
ed upon the ground that the latter had obtained great influ- 
ence and ascendancy over her, and had been allowed to as- 
sume the management of all her affairs. So, in Buffalow v. 
Buffalow, decided in this State, 2 Dev. and Bat. Eq. Rep., 
241, a conveyance of all his estate, upon an inadequate con- 
sideration, by an aged and weak-minded uncle, to his nephew, 
whom he had called in to counsel and assist him in a suit be+ 
fore a single magistrate, was set aside upon the same general 
principle. 

In all the instances to which we have referred, the court 
did not proceed upon the ground of frand, for that would have 
furnished a distinct and substantial claim to relief, but it acted 
upon a broad principle of public policy, the application of 
which was deemed necessary to secure the weak and confid- 
ing from the artifices of those in whom they are compelled, 
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from the very nature of the relation between them, in a great 
degree, to trust. But in the application, the court has always 
disavowed the assumption of a power to prevent the owner of 
property from disposing of it, either with or without conside- 
ration, in any way thatinterest, fancy, or even caprice, might 
dictate. Whenever, then, there is a legal power of disposition, 
and the intimate relations to which we have referred, do not exist 
between the grantor and the grantee, or donor and donee, the 
grant, or gift, will be sustained, unless fraud or undue influence 
be alleged and proved. Thus, in Hunter v. Atkins, 3 Myl. 
and Keene’s Rep. 113, Lord Brovenam supported a gift by 
deed, subject to a power of appointment by the donor, Ad- 
miral Hunter, then upwards of ninety years of age, to Alder- 
man Atkins, his confidential agent, who had, for many years, 
been in habits of friendship with him, although made without 
the intervention of a third person, the solicitor who drew the 
deed being the solicitor of the Alderman who took benefit 
under it; his Lordship being of opinion that the facts of the 
case did not warrant the Court ascribing the deed in question 
to an undue influence, or influence improperly exerted over a 
person either of insufficient understanding, or under the con- 
trol or management of another. In the course of his able and 
and elaborate argument, he thus drew the distinction between 
the principle established by Huguenin v. Basely, and the one 
upon which he was then giving judgment. “The rule cannot 
be much more precisely stated than this—that where the 
known and defined relations of attorney and client, guardian 
and ward, trustee and cestut gue trust exist, the conduct of 
the party benefitted must be such as to sever the connection, 
and to place him in the same circumstances in which a mere 
stranger would have stood, giving him no advantage, save on- 
ly whatever kindness or favor may have arisen out of the con- 
nection, and that when the only relation between the parties 
is that of friendly habits, or habitual reliance and advice, and 
assistance, accompanied with partial employment in doing 
some sort of business, care must be taken that no undue ad- 
vantage shall be made of the influence thus acquired. The 
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limits of natural, and often unavoidable kindness, with its ef- 
fects, and of undue influence exercised, or unfair advantage 
taken, cannot be more rigorously defined.” To the same ef- 
fect is the case of Zaylor v. Taylor, 6 Ire. Eq. Rep. 26, deci- 
ded in this State; where a deed of gift from an old lady, aged 
about ninety, to her grandson, for all her personal estate, 
thereby leaving a daughter and several grand-children unpro- 
vided for, was upheld, because there did not appear to have 
been any fraud, circumvention, or undue influence exercised 
in obtaining it, though it was clearly proved that the donor 
was very feeble, both in body in mind, and in a condition to 
be easily imposed upon. 

It is upon the principles which we find to be thus establish- 
ed that the case now before us, must be determined. The 
plaintiff does not, herself, put her claim to relief among those 
cases of intimate and confidential relations in which the Court 
will set aside a voluntary conveyance upon the ground of gen- 
eral public policy, but she seeks to have her deeds to the de- 
fendant cancelled, upon the less stringent principle of undue 
influence actually exercised, and unfair advantage actually ta- 
ken. She does not, by her bill, allege that the defendant, 
John Munroe, had ever been entrusted by her with, or had 
ever assumed the general management of, her affairs, or even 
that he was her confidential adviser. The only allegation is 
that he became her son-in-law by marrying her youngest 
daughter, and “ being a shrewd, artful and designing man, and 
of considerable business habits, he became very attentive to 
her, and his little acts of kindness to her were frequent, with- 
out solicitation, and even remarkable, showing himself thereby 
apparently, the most loving, kind-hearted and devoted son-in- 
law,” and she charges that he thereby won her entire confi- 
dence, as it was his purpose to do, and then abused it by ob- 
taining from her, by the means of undue influence improper- 
ly exercised, the two deeds which she prays to have cancelled. 
Here, then, is a distinct charge of undue influence exercised 
for a fraudulent purpose, and resulting in the obtaining from 
the plaintiff, who is represented to have been an ignorant old 
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woman of seventy years of age, conveyances of all her pro- 
perty, upon the sole consideration that the donor was to have 
the use of it during her life, and that the defendant had cov- 
enanted to support her out of his own means, if the proceeds 
of her own property should not be sufficient for that purpose. 
All the charges of fraudulent intent and unfair practices, are 
directly and positively denied ; and in the answer the defend- 
ant asserts that the conveyances were the voluntary and un- 
solicited acts of the plaintiff; that she fully understood their 
nature and effects, and was at the time entirely competent to 
make them. The parties are thus at issue upon the material 
facts which are alleged as the foundation of the relief sought, 
and the result of the cause must depend upon the proofs.— 
These, we have examined with care, and without stating them 
in detail, we will proceed to announce briefly the conclusion 
to which we have come in relation to them. The first deed 
was executed on 22d day of March, 1845, and purported to 
convey to the wife of the defendant, John Munroe, two fe- 
male slaves, Breasy and Zilpha, one, four, and the other, two 
years of age, reserving a life-estate in them tothedonor. The 
consideration recited, is love and affection for the donee, and 
also the sum of two dollars paid, and at the close of the in- 
strument is a personal covenant from John Munroe, that if 
the donor, and her sister Sarah Smith, “ should ever become 
a charge,” he would support them. There is no testimony to 
show that this deed was unfairly obtained. The allegation 
in the bill, that the defendant desired it to be kept secret, is 
unsupported by proof. On the contrary, it appears from the 
entries on the deed itself, that it was within less than two 
months after its execution, carried and proved in open court, 
by the subseribing witness, and was registered upon an order 
to that effect, in the usual manner. The subscribing witness 
is, unfortunately, dead, and we have no testimony to explain 
the circumstances attending the execution of the instrument; 
but we are informed by the proof that the witness was a re- 
spectable man, and one in whom both parties had confidence. 
The other deed was executed on the 21st of December, 1852, 
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in the presence of two attesting witnesses. It recites that the 
donor “ being conscious of approaching age and infirmities, and 
wishing, so far as may be, to secure herself against their ef- 
fects, do make this covenant and agreement, for the purpose 
of securing to herself a maintenance during her life.” Itthen 
proceeds to convey to John Munroe, in consideration of ten 
dollars paid to her, “ all and every article, or species of pro- 
perty, or effects, that she owns, or may own at the time of her 
death, with the exception of one bed and furniture, and one 
half of her wearing clothes.” The possession of the property 
was to remain with her during life, and the donee covenanted 
that he would so manage it, as to make her a comfortable sup- 
port during life, “ or otherwise furnish the same out of his 
own property.” The principle articles thus conveyed, were a 
mare, a small stock of cattle and hogs, some plain household 
and kitchen furniture, and some provisions on hand, besides 
some notes for money, amounting to three or four hundred 
dollars. This instrument appears from the testimony of the 
two subscribing witnesses, to have been fairly obtained, and 
the donor knew and understood its contents, and that though 
she, herself, requested it to be kept secret from her other chil- 
dren, it was soon after its execution proved in open eourt by 
both the subscribing witnesses, and was duly registered. It 
appears abundantly from all the proofs, that the defendant 
John Munroe, after marrying the plaintiff’s danghter, was 
very kind to her, attended to her many little acts of business 
for her, and never relaxed his attentions, or his kindness, until 
there was a falling out between them, about a year after the 
execution of the last instrament. What was the cause of the 
quarrel between the parties, does not appear. The plaintiff 
complained to some of the witnesses, that the defendant did 
not supply her with proper food and other necessaries, but it 
was proved by one of her own witnesses, (Neil Morrison) that 
“ she was sometimes hard to please, and overbearing, and that 
when she got out of humor, it seemed hard for Mr. Munroe to 
satisfy her.” 

The testimony of every witness, who spoke upon that sub- 
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ject, shows that she, though illiterate, and incapable of un- 
derstanding the technical language of a written instrument, 
unless explained to her, was a woman of good mental capa- 
city for a person of her age, and that she was entirely com- 
petent to transact any ordinary business. 

Taking, then, all the proofs together, and giving them’a 
fair consideration, we are constrained to say that they have 
failed to satisfy us that the deeds in question were obtained, 
either by fraud, circumvention, or the exercise of undue in- 
fluence, and we cannot, therefore, make a decree for setting 
them aside. 

In the event of her failing to obtain this primary relief, the 
plaintiff ’s counsel has asked for a decree, under the general 
prayer, that a suitable allowance may be directed to be paid 
to her, and that an inquiry be ordered to ascertain the proper 
amount. We at first thought that this might be done, but it 
appears from the pleadings and proofs, that the defendant has 
always been willing, and is so still, to support and maintain 
the plaintiff according to his covenant, and we do not feel at 
liberty te vary his contract, or the stipulated mode of its ful- 
filment, in the absence of any sufficient proof of a default on 
his part. If there has been, in fact, any breach of his coven- 
ant, the plaintiff has a clear remedy therefor, at law. 

The bill must be dismissed, but without costs. 


Per Cvriay, Decree accordingly, 








JOSEPH BLOUNT, non compos, BY JOHN W. NORWOOD, his guardian, 
against THOMAS D. HOGG, Executor of JAMES L. BRYAN. 


Where A, by deed, directed his attorney in fact, to pay annually out of the 
income of his estate, a certain sum to B, during the joint lives of A and B, 
and A afterwards became insane—Held, that in law, this deed was a grant 
of an annuity, and not revoked by his insanity. 


} 
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Tus bill was filed for an account of the estate and effects 
of the plaintiff, which have been managed for many years by 
Bryan, acting under a power of attorney from the plaintiff. 
There was no difficulty in the accounts, and the only question 
presented to the Court was this : 

On the 20th November, 1850, Bryan being then alive, the 
plaintiff executed a deed, the material part of which was as 
follows : 

“ Know all men by these presents, that I, Joseph Blount, 
do hereby authorize, direct, and empower James L. Bryan, 
whom I have heretofore constituted my attorney in fact, to 
pay from the income of my estate, the sum of seven hundred 
dollars annually to Frances O. P. Hill, &c., and to continue to 
pay the same during the joint lives of myself and the said 
Frances, unless otherwise directed and required by writing, 
under my hand. And in case of my decease, without having 
made a revocation of the payment of the said annuity, I do 
hereby expressly declare that the payment of the same shall 
cease immediately thereupon.” And by asubsequent part of 
the deed, the plaintiff directed in the same terms, a yearly 
sum of three hundred dollars, to be paid to Elizabeth A. 
Cheshire. 

The question was, whether the payment of these yearly 
sums was revoked, or suspended, by the subsequent insanity 
of the plaintiff. 


Foule, for the plaintiff. 
Badger, for the defendant. 


Barrie, J. We are of opinion, that upon the true construc- 
tion of the instrument in question, it is, in legal effect, a grant 
of annuities to Mrs. Hill and Mrs. Cheshire, during life, pay- 
able semi-annually, as therein specified. 

Being the grant of an incorporeal hereditament, under the 
hand and seal of the grantor, it required no consideration, and 
passed by the delivery of the deed, and was not revoked, or 
annulled by his subsequent insanity. 


Per Curiam. Decree accordingly. 
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ORREN L. DODD and another, against JOHN W. B. WATSON and others. 


Where a tenant in common, took the fixtures and implements belonging to 
a mill, which was out of use for the want of repairs, and used them tempo- 
rarily in a mill of his own, and burnt some useless rotten timber pertaining 
to the mill-dam, which was in his way, it was Held that he was not guilty 
of destructive waste. 

To subject a tenant in common, to spoliation, at the instance of another ten- 
ant, it must appear that he has used the common property, otherwise than 
in the usual and legitimate exercise of the rights of enjoyment. 

It is no invasion of a privilege to cut timber for the use of a saw-mill owned 
by two, that one of the owners of the mill, who was also a life owner of 
the land, cut and used a few hundred dollars worth of timber, having left 
an abundance for the use of the mill, and all other purposes. 


Cavsx removed from the Court of Equity of Johnston County. 


Doctor Josiah O. Watson devised in the third clause of his 
will as follows: “I own lands in Johnston county, on the 
west side of Neuse river, called the Brooks and Lockhart lands, 
about two thousand acres or more, on which there are fifty 
slaves or more, belonging to the plantation, and the said slaves 
and land are in the occupancy, and under the management of 
my half nephew, Orren Lowry Dodd ; the said land and slaves 
* * * JT do hereby devise and bequeath to my half nephew 
Orren L. Dodd, to have and to hold to him during his life, 
and athis death, the same shall belong in fee simple to his 
child or children, if he has any alive at his death, * * * 
but if the said Orren L. Dodd should die without such issue 
living at his death, then the whole of the said estate and pro- 
perty shall belong to, and be divided amongst the children of 
his brother, Doctor Warren Dodd, who are, or may be living 
at his death without issue. I also devise, in the same manner 
in every respect as the foregoing, one undivided moiety of my 
mill on Neuse river, mill-seat and all improvements belonging 
to the said mill, including mill-race and canal, and water priv- 
ileges at the place my mill is erected at in Johnston county, 
and along with the said moiety of the said mill, I devise the 
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privilege of getting timber for the saw-mill in all my lands 
adjoining, (but I do not devise the lands themselves.”) 

The other moiety of the mill was given to the defendant, J. 
‘W. B. Watson during his life, and to such child or children of 
his as may be living at his death, and in the event of his death 
without leaving issue, to be equally divided between George 
W. Watson, William H. Watson, Henry B. Watson, and Or- 
ren L. Dodd, in fee. 

The bill alleges that the plaintiff Orren, is the father of the 
infant plaintiff, Warren, and that he has no other child; that J. 
W. B. Watson is still unmarried, and has no child or children; 
that while the mills above spoken of, were by an arrangement 
between them in the possession of the defendant, he took the 
machinery of the saw-mill, some of it attached to the free-hold, 
and carried it to another mill of his own, about one mile and 
a half distant, and attached some of it to his mill, among 
which were a circular saw, a turning-lathe and tools, and a 
large grindstone; that he took from the said mill, also, a mill- 
stone, and put it into operation in his own mill; also, that the 
defendant, J. W. B. Watson, wantonly and deliberately burned 
and destroyed the frame of a building attached to the mill. 
dam. The bill further alleges that the defendant had cut and 
carried to his own mill large quantities of timber, had sawed 
the same into plank and lumber, and he had sold the same, to 
the great detriment of his privilege of cutting timber for the 
saw-mill on the Neuse river. 

The prayer is for an injunction to stay the further commis- 
sion of waste, and that the defendant discover the amount and 
description of the property wasted, and account for the same. 

The answer of the defendant, J. W. B. Watson, denies that 
it it is a proper construction of the will of Dr. Watson that 
the privilege of cutting timber for the Neuse river mill ex- 
tends to the tract of land on which he got the timber com- 
plained of, but says there are other lands nearer to the mill- 
seat to which the term “adjoining” more properly applies- 
He says, further, that even if the privilege extends, as plaintiff 
contends, to the Gully tract, from which alone he has taken tim- 

4 
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ber, that he has not impaired it by any unreasonable use of 
his own rights—that his mill is on a small creek which is often 
dry, and that he cannot, if he desired it, saw very large quan- 
tities of plank and lumber, and that what he has taken, would 
not amount to more than a few hundred dollars in value; and 
that most of the timber sawed, has been applied to repairing 
the buildings on the land; that he is advised, as a tenant for 
life, he has a right to use the timber in question prudently, 
and in the way he has been using it—that there is no lack of 
timber on the land adjoining the mill, but that with such a 
mill as had been heretofore on the premises, there is timber 
enough thereon to last for a thousand years. 

He further answering says, that the mill on Neuse river 
went down for the want of repairing, that he urged upon the 
plaintiff, Orren, frequently, to join him in making the proper 
repairs, but that he declined doing so—that the millstone and 
saw were idle at the old mill, and he admits that he did take 
them, with the turning lathe and tools, to his new establish- 
ment, and there used them for a short time, but he says he 
then replaced them in the exact condition in which he found 
them. He insists, that as a joint-owner, he had a right thus 
to use these things. 

The defendant denies that he wantonly and deliberately 
burned and committed waste in the frame of a building attach- 
ed to the mill-dam. He says that in the original construction 
of the dam, a frame was put in that might serve as the found- 
ation of a superstructure, if the same should ever be needed ; 
that the same was covered over with timber which had be- 
come rotten and utterly worthless, and that to get it out of the 
way, he did set fire to it and destroyed about half of it, but he 
denies that this was any injury to the mill, or any other pro- 
perty, for that to be of any use, the whole reconstruction of 
the mill in question, would have to be made with new timber. 

The bill was set for hearing on the bill and answer of the 
defendant, J. W. B. Watson, (the other defendants not having 
answered,) and sent to this Court. 
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Rogers and EF. G. Haywood, for the plaintiffs. 
Moore and G. W. Haywood, for the defendant. 


Pearson, J. The bill is filed to stay waste, and for an ac- 
count. The right to relief is put on two grounds. The Court 
is of opinion that it cannot be sustained. 

1. In respect to the removal from the mill, by the defend- 
ant, J. W. B. Watson, of the miil-stone, saw, turning-lathe 
and grindstone, and the burning of the logs at one end of the 
same: One half of the mill is devised by the late Dr. Wat- 
son to the defendant, J. W. B. Watson, in fee, and the other 
half to the plaintiff Orren, for life, with a contingent remain- 
der to such child or children as he may have living at his 
death, in fee. The other plaintiff, Warren, is the only child 
of Orren now living. 

The bill assumes that the plaintiff Orren and his child, the 
other plaintiff, represent one half of the fee simple estate as 
tenants in common, with the defendant, J. W. B. Watson, 
and it alleges that he has committed destructive waste in the 
particulars above set forth. 

Putting out of the plaintiffs’ way the objection in regard to 
the tenancy in common, and supposing that relation to exist, 
and treating the articles removed, as fixtures, and a part of 
the freehold, which we are inclined to think is the case, as be. 
tween the executor and the devisee, especially the saw and 
mill-stone, without which the mill could not be used, we do 
not think the acts of the defendant, under the circumstances, 
stated in the answer, (all of which are to be taken as true, 
there being no replication) amount to such destruction as will 
call into exercise the injunctive power of this Court to restrain 
a tenant in common from enjoying and using the property in 
the manner he may see proper to do as owner. 

The law applicable to this question, is settled, and is thus 
stated in 2 Story’s Com., sec. 916: “ Although Courts of 
Equity will not interfere by injunction to prevent waste in 
cases of tenants in common, or copartners or joint tenants, be- 
eause they have a right to enjoy the estate as they please, yet 
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they will interfere in special cases; as where the party com- 
mitting the waste is insolvent, or where the waste is destruc- 
tive of the estate, and not within the wswal legitimate exercise 
of the right of enjoyment of the estate.” 

If a mill be in running order, and one of the tenants in 
common is about to use it to grind stone for gold, or saw soap- 
stone slabs, he may be enjoined, because that is not “a usual 
legitimate” mode of enjoyment. So, if he remove the stones, 
or saw, or any thing necessary for the use of the mill. 

But, in our case, the mill was not in running order; on the 
contrary, it had been suffered to go down for the want of ne- 
cessary repairs, and was in such a condition that it could not 
be used. So, the question is, must all the things which had 
appertained to the mill lie idle and be suffered to rust, rot, or 
be broken? and did the defendant, by removing them to an- 
other mill where he could use them, so far violate the rights 
of the plaintiffs as to entitle them to the interposition of this 
Court? 

Both questions are evidently with the defendant. 

So, in regard to the old logs. The defendant, by burning 
them did not, under the circumstances, make himself a spolia- 
tor, for they were rotten and of no account, and in the event 
of rebuilding the dam, it would be necessary to burn them or 
float them down the river, in order to get them out of the way. 
The charge in the bill, therefore, “that the defendant wanton- 
ly and deliberately burned and destroyed a building attached to 
the mill-dam,” is not supported, and the plaintiff has subject- 
ed himself to the imputation of giving a false coloring to the 
act. 

2. We are not at liberty, upon the facts of this case, to de- 
cide whether the “Gully tract” is, or is not embraced by the 
clause of the will, “along with the said moiety of the mill I 
devise the privilege of getting timber for the savw-mill on all 
my lands adjoining”; for, supposing it to be included, asa 
tenant in common the defendant had a right to use the timber 
which he had cut and sawed as a usual and legitimate mode 
of enjoying the property; but in fact he is not a mere tenant in 
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common; he holds an estate in severalty, subject to the incum- 
-brance or privilege possessed by the plaintiffs of getting tim- 
ber for the saw-mill. There is no allegation that the defend- 
ant has not left timber enough for the full enjoyment of this 
right; indeed, the answer avers, and such is evidently the fact, 
that there is upon all the land timber enough to support the 
mill, as it was used in the life-time of the devisor, for “a thous- 
and years.” 

In taking this ground, difficulties accumulate upon the plain- 
tiffs; they are forced te “change front” und put themselves 
on another clause of the will, by which all of this land is giv- 
en to the defendant, J. W. B. Watson, for life, remainder to 
such child or children ashe may leave living at his death in fee, 
remainder, in the event of his leaving no child, to the plaintiff 
Orren Dodd, George, William, and Henry Watson, in fee. It 
will be observed that the plaintiff, Warren Dodd, has no interest 
under this clause. So, in respect to this equity, he is an un- 
necessary party, and his joinder exposes the bill to the charge 
of being multifarions. But waiving that, and passing by also 
the fact that the plaintiff, Orren, has only a contingent re- 
mainder, the Court is of opinion that the acts of the defend- 
ant, in getting timber for the use of the buildings on the land, 
and in clearing some of the land and making sale of the plank 
to the very moderate extent which he has done, do not exceed 
his rights as a tenant for life, taking into consideration that 
there are some eight thousand acres of land, three fourths of 
which are still wood-land, and much of it only fit for timber. 
The bill must be dismissed ; but we do not allow costs, as the 
defendant, J. W. B. Watson, by taking away the fixtures from 
the old mill, gave some pretect for the litigation, and the other 
defendants have not answered. 


Per Crriam. Bill dismissed. 
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MARY A. BLACKWOOD and others against ALVIN JONES and others. 


One, who knowingly stands by and permits another to purchase, and a@ for- 
tiori—one who misleads and induces another to purchase, shall not be al- 
lowed to set up an opposing equity, nor take advantage of the legal title by 
which it is supported. 

Where one has notice of an opposing claim, he is put upon inquiry, and is 
presumed to have notice of every thing which a proper inquiry would have 
enabled him to discover. 


CavseE removed from the Court of Equity of Wake county. 


William F. Blackwood, the husband of Mary A. Black- 
wood, and the father of the infant plaintiffs, contracted to buy 
the land in controversy, and took from the defendant Dempsy 
Powell, a bond to make title to him forthe same; which said 
bond was drawn by the defendant Jacob Powell, and witness- 
ed by him. In pursnance of said bond, Dempsy Powell, on 
the 24th day of December, 1851, executed to Blackwood a deed 
in fee simple, for the premises. Blackwood and his wife and 
children, entered into possession of the premises, and held the 
same until 1854, whence it was held by their trustee for a 
year or more, (about four years in all). Blackwood, the hus- 
band of the feme plaintiff, being much involved in debt, and 
unable to support his family by his own means, on the Ist 
day of November, 1854, conveyed this land to Taply O. John- 
son, his wife’s father. Johnson, on the 15th of February, 
1855, conveyed the land, in question, to Andrew W. Betts in 
trust, to apply the rents and profits thereof to the use and 
maintenance of said Mary A. Blackwood and her children, 
during her life, and after her death, to convey the same to 
her children; which said deed was executed by the trustee, 
A. W. Betts, as well as by the grantor, T. O. Johnson; in 
which it was also provided, that Mrs. Blackwood and her 
children might live upon the land and cultivate the same if 
she should desire it. 

Before the negotiation commenced with Blackwood, i. e., on 
the 6th November, 1846, Dempsy Powell had conveyed one 
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hundred acres of land to Alvin Jones, in trust, to secure a 
debt of $50, due to the above mentioned Jacob Powell, of 
which tract, the land above described, constituted a part. 
There were also conveyed in this deed of trust, for the like 
purpose of securing this debt, one cow and calf, two sows and 
pigs, all his crop of corn and fodder, four head of sheep, and 
all his household and kitchen furniture. On the —— day of 

, 1855, Alvin Jones, the trustee in the above deed of trust, 
advertised and sold the land therein contained, embracing the 
land in controversy, at public auction, to the defendant, An- 
derson N. Betts, for the sum of $305. At this sale, Andrew 
W. Betts appeared and proclaimed his title, as trustee, for 
Mrs. Blackwood and het children, and forbade the sale. 
Shortly after this sale, Anderson Betts issued process in eject- 
ment, which was served on Andrew, the trustee, who had 
taken the possession of the premises, for the benefit of his ces- 
tuis que trust, and had it returned to the November term, 1855; 
of Wake County Court, at which term, Andrew Betts failing 
to appear and make defense to the suit, a judgment by de- 
fault was taken against the casnal ejector, and the purchaser, 
Anderson, was put into possession. Very shortly thereafter, 
Andrew rented the premises of Anderson, and after holding 
them awhile in the capacity of lessee of Anderson, he pur- 
chased and took a deed trom him, (Anderson) for the whole 
tract of one hundred acres. 

It was established by the proof, that when Blackwood was 
bargaining for the land in question, both Dempsy Powell and 
Jacob Powell, represented to him that the debt to the latter, 
to secure which, the deed of trust to Jones was executed, had 
been satisfied, and that the right to convey the land was in 
Dempsy. The prayer of the bill is for a reconveyance of the 
land to some trustee, for the benefit of Mrs. Blackwood and 
her children, and an account of the rents and profits of the 
land, and for general relief. 

The defendants answered severally. They all denied that 
the debt, from Dempsy to Jacob, was paid. The defendant 
Anderson insisted, that the notice given by the trustee, An- 
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drew, at Jones’ sale, did not give him any notice of the only 
fact upon which the plaintiff’s equity rests, i. e., the repre- 
sentation of Jacob and Dempsy, that the debt to Jacob Pow- 
ell had been satisfied. 

Replications were made to the answers ; commissions were 
issued, and proofs were taken ; and the bill being set down for 
hearing, was sent to this Court by consent. 


Miller, for plaintiffs. 
Battle, Rogers and E. G. Haywood, for defendants. 


Pearson, J. It is not necessary to declare that the debt 
of $50, due by Dempsy Powell to Jacob Powell, to secure 
which, the deed of trust was executed to Jones, was in fact, 
satisfied, at the time Dempsy Powell sold the land to Black- 
wood, because the proof is full that, before, and at the time 
Blackwood bought, Jacob Powell represented to him, that 


the debt was satisfied, and thereby induced him to make the 
purchase, and was so far privy to the transaction as to have 
become the draftsman of the bond for the title, in pursuance 
of which, the deed was executed. 

These facts are abundantly sufficient to postpone the equity 
of Jacob Powell, and to give priority to that of Blackwood, 
which was afterwards passed to the defendant, Andrew Betts, 
in trust for Mrs. Blackwood and her children. This rests 
upon a plain principle of justice, i. e., one who knowingly 
stands by and permits another to purchase, and @ fortiori, 
one who misleads and induces another to purchase, shall not 
be allowed to set up an opposing equity, or take advantage of 
the legal title, by which it is supported: It follows that An- 
drew Betts, in behalf of Mrs. Blackwood and her children, 
had a right, prior to the sale by Jones, to call upon him for 
a conveyance of the legal title of the fifty acres of land in 
controversy. By the sale and deed of Jones, the legal title 
passed to Anderson Betts, he passed it for valuable considera- 
tion to Andrew Betts, and the question is, can he set up title 
in himself in opposition to his cestuis que trust, Mrs. Black- 
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wood and her children, for whom he had been constituted a 
trustee by the deed of Johnson. Anderson Betts had notice of 
this trust at the time he purchased at the sale made by Jones; 
indeed, he had express notice; for Andrew Betts proclaimed 
his title, as trustee, forbade the sale, and in addition to this, 
Blackwood and his wife had been in possession ever since his 
purchase from Dempsy Powell, except fora short time before 
the sale, during which, it was rented out by her trustee. 

It was said in the argument; although these facts show 
that Anderson Betts had notice of the several deeds, under 
which Mrs. Blackwood claimed, yet they are not sufficient to 
affect him with notice of the particular fact, on which the 
plaintiff ’s equity depends, to wit, that Jacob Powell had mis- 
led Blackwood and induced him to purchase, by representing 
that his defendant was satisfied, and Dempsy Powell had a 
right to sell. The reply is, where one has notice of an oppos- 
ing claim, he is put “ upon enquiry,” and is presumed to have 
notice of every fact, which a proper enquiry would have ena- 
bled him to find out. Had he asked Blackwood how it hap- 
pened, that he had been so long in possession of the land, and 
why it was, that Dempsy Powell had made him a deed after 
he had conveyed it to Jones, in trust to secure a debt to Ja- 
cob Powell, he would have been told, it was because Jacob 
Powell had admitted that the debt was satisfied, and that 
Dempsy Powell had a right to sell, by reason whereof he had 
been induced to make the purchase. If after receiving this 
information, he, Anderson Betts, determined to purchase at 
Jones’ sale, he took the responsibility, and acted at the risk, 
that the matter, of which he was thus informed, would not turn 
out to bethetruth. Unfortunately for him, it was true ; and he 
is not at liberty to say, that he shut his ears, or was content 
to believe what Jones and Jacob Powell told him by way of 
explanation. 

These facts being sufficient to fix Anderson Betts with no- 
tice, are, of course, sufficient to fix Andrew Betts with notice ; 
and although they both purchased, for valuable consideration, 
the plaintiff, Mrs. Blackwood, and her children, have a clear 
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equity to set up the trust, which had been constituted in their 
favor. It is not necessary to call in aid the fact, that he 
was trustee for them prior to his purchase. 

There will be a decree directing Andrew Betts to convey the fif- 
ty acres in controversy, and also the three acres, included in the 
deed of trust, to some fit person, to hold for them upon the trusts 
declared in the deed to him, and there must be a reference to 
take an account of the rent received by him, and of the profits, 
which he has, or ought to have, received from the land, and 
he must be taxed with the plaintiff’s costs, unless the admin- 
istrator of Jacob Powell, who is liable primarily, has assets 
sufficient to pay the same. The other defendants will not be 
required to pay cost, but will be allowed none. In respect to 
the defendant Jones, as he admits that he holds the balance 
of the price, for which he sold, after deducting the amount 
paid to Jacob Powell, although it is not usual to decree 
among defendants, yet when the equity is plain, or is admit- 
ted, it is in the course of the court so to decree, for the sake 
of putting an end to the litigation; Zyson v. Harrington, 4 
Ire. Eq. 329. Dempsy Powell was present, and did not ob- 
ject to the sale of Jones, and it is clear, from the proofs, that 
the fifty acres, in which he had a resulting trust, was not of a 
value exceeding $50, while the debt, with interest, amounted 
to near $50, so he has no equity to any portion of the fund. 
The defendant Jones will, therefore, be decreed to pay in 
such balance to his co-defendant, Andrew Betts. 


Per Cvriam. Decree accordingly. 








JOSEPH POTTS and others against JOHN BLACKWELL and others. 


A deed of trust executed bona fide for the security of actual creditors, for 
debts, whether old or new, must be regarded as a conveyance for value 
under the Stat. 27 Eliz., and a mortgage is considered as standing on the 
same footing as a deed of trust. 
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A ereditor of a firm has no such lien upon the partnership effects, as to pre- 
vent one of the partners, at the time of the dissolution of the partnership, 
from assigning them in payment of his individual debt. 

Where, one partner mortgaged the effects of the firm, to pay a debt to an- 
other, which did not exist, and the mortgagee assigned the mortgage to 
secure a bona fide debt of his own, to one who had no notice of the state 
of the balances between the partners, it was Held that such assignment is 

good. 


Pertrrion to rehear a decree passed, in this canse, at the last 
term of this Court, Jones’ Eq. vol. 3, p. 449. 

The whole facts of the case being set out in the report of 
the case as formerly heard, it is not deemed necessary to re- 
state them here. 


Rodman, for the plaintiffs, argued as follows : 


This case being an important one, and apprehending that 
some points did not attract sufficient consideration on the for- 
mer argument, I have ventured, on behalf of the plaintiffs, to 
to ask the Court to re-examine its conclusions. 

I submit the following propositions : 

Ist. A mortgagee or assignee in trust, who takes a mortgage 
or assignment, without giving any new consideration, but 
simply as security for a pre-existing debt, is not a purchaser 
for valne, within the statute 27 Eliz. 

2nd. Such a mortgagee, or assignee, represents the creditor, 
whose debt is secured in the conveyance ; his equity is de- 
rived from, and measured by, that of the creditor. In this 
case, Potts, &c., represent the creditors, and possess the equi- 
ties of creditors, under 13 Eliz. 

3rd. A new and substantial consideration for the assign- 
ment did move from the assignees to Hanks, which consti- 
tutes them purchasers for value, under 27 Eliz. They pos- 
sess, therefore, the equities both of creditors and of purchas- 
ers for value. 

4th. There was no debt owing by Hanks to John Black- 
well, and the mortgage being to secure a merely pretended 
debt, was fraudulent and void as to the plaintiff. 

5th. The assignees of J. Blackwell, the mortgagee, stand 
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on no better footing than he did, and took his estate subject 
to all the equities, which existed against it. 

1st. Prop. It is not material to plaintiffs, whether they are 
deemed creditors or purchasers for value ; their equities, in 
either case, are the same. But it is essential to the argument 
I propose to submit, to have a clear conception of their posi- 
tion, and of the reasons, on which their equities are founded ; 
and as the question is not, in my opinion, one of any difticul- 
ty, I will consider it shortly. 

In a loose and general sense, the assignees are purchasers, 
beeause they take, by purchase, as opposed to descent. But 
a subsequent purchaser, upon valuable consideration, is the 
only one authorized by statute 27 Eliz., to avoid a prior vol- 
untary deed. Twine’s case, 1 Smith’s Leading Cases, p. 46. 
And this Court has held, that the consideration shall be not 
only valuable, in a technical sense, but substantial, and not 
grossly inadequate ; /’udlenwider v. Roberts, 4 Dev. and Bat. 
278. 

It is true, that expressions may be found in the text books, 
Roberts’ Fraud. Con.; Coote on Mort. 345; (68 Law Lib.) 
in which a mortgagee is called a purchaser, within the statute 
27 Elizabeth. The expression is perfectly correct in reference 
to a mortgage, given upon a loan at the time, or any present 
substantial consideration. And it is believed that a reference 
to the cases cited, will show that it is invariably used in this 
sense ; and that no case can be found in which a mortgagee, 
or assignee, who has received his conveyance simply as col- 
lateral security for a pre-existing debt, has been held a pur- 
chaser within the statute. In reason, it cannot be so. It is 
an abuse of language, to term one, who has paid nothing 
whatever, a purchaser for value. He is strictly a volunteer. 
A past consideration,—such as a precedent debt,—will not sup- 
port an assumpsit ; Smith on Cont. marg. p. 113, note citing 
Hopkins v. Logan, 5 Mees. and Wels. 241, and other cases. 

As authorities directly sustaining this proposition see Pain- 
ter v. Zane, 2 Gratt. 262, and cases cited by counsel; Petrie 
v. Clark, 11 Serg. and Rawle, 371; Jalstead v. Bank of 
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Kentucky, 4 J.J. Marshall; Dickson v. Tillinghast, 4 Paige, 
215; Cole v. Muddle, 13 Eng. L. and Eq. R. 27; Reddick v. 
Jones, 6 Ire. 107 ; Donaldson v. Bank of C. F.,1 Dev. Eq. 
103; LHarris v. Horner, 1 Dev. and Bat. Eq. 455. 

2nd. Prop. The creditors of Hanks, are co-plaintiffs with 
his assignees in this bill. That they are creditors, is admit- 
ted; or if denied, this Court would direct a reference to as- 
certain the facts. The assignees represent the creditors, and 
must, of necessity, possess the same equities. It is a mistake 
to say, that a creditor must, in all cases, get a judgment at 
law before he can come into a court of equity. The case of cred- 
itors’ bills is a familiar instance to the contrary. It is true, 
that a creditor cannot sue in equity to recover a mere debt ; 
because the remedy at law is adequate. Neither can he do 
so to enforce the collecticn of a debt out of the general equi- 
table property of his debtor; a judgment at law, and a return 
of “nulla bona” upon his execution, are necessary to ascer- 
tain the debt, and to give a lien on some specific property, and 
perhaps, to exhaust the legal remedy. See the case of Angel 
v. Draper, 1 Vern. 399, and note, upon which our cases of 
Peeples v. Tatum, 1 Ire. Eq. 414, and Rambaut & Co. v. 
Mayfield, 1 Hawks’ 85, are founded. Now, the assignment 
satisties all the conditions required by the principle of these 
cases ; it ascertains the debt against the assignor as a judg- 
ment does ; and it gives a lien on specific property as the ex- 
ecution does. In short, it is a familiar practice to declare 
priorities between prior and later mortgagees. The only au- 
thority that Iam aware of, requiring the creditor to get a 
judgment at law, in a case at all like this, is an obiter die- 
tum of Lord Ellenbrough, in a short and unconsidered case, 
(Colman v. Croker, 1 Ves. Jr. 161 ;) a dictum not all necessary 
for the decision of the case; for the plaintiff, there, was not a 
creditor at all. See Hovenden’s Sup. note. This case may 
be considered over-ruled in ider v. Kidder, 10 Ves. 360, in 
which creditors obtained a decree without having got judg- 
ment at law, and in the case of Lister v. Turner, 5 Hare, 281, 


(26 Eng. Ch. R.) 
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3rd Prop. Two of the assignees, viz., Potts and Donnell, 
were sureties for Hlanks, to a number of the debts secured in 
the assignment; they executed the assignment; and thereby 
became bound by its terms; in effect, they thereby agreed 
that in consideration of its being made, they would give up 
any attempt to obtain priority by actions at law on the debts, 
for which they were bound ; and that the property should go 
according to the classification of the assignment, by which 
they were postponed. It is true, they were sureties, and not 
creditors; but as sureties, they might have maintained ac- 
tions in equity, if the creditors had refused to sue. Also by 
execution of the deed, the assignees undertook certain oner- 
ous duties, which undertaking, of itself, constituted a valua- 
ble and substantial consideration, 

If the plaintiffs have succeeded in establishing either of 
these last two propositions, it is sufficient to give them equi- 
ties paramount to those of defendants, who, I hope to be able 
to show, have none. It is admitted that the plaintiffs must 
show a paramount equity ; otherwise “ potior est conditio pos- 
sidentis.” If, however, the plaintiffs have a paramount equi+ 
ty, the mere possession of the legal estate by the defendants, 
whether fairly or fraudulently obtained, would be no bar to 
plaintiffs’ relief. But, in fact, the assignment did not pass 
the legal estate ; that still remains in John Blackwell, under 
the mortgage. 

4th. Prop. The debt for which the mortgage was given, 
is alleged to have accrued by reason that Hanks had received 
from the concern $20,000 more than Blackwell had, and it 
was necessary that Blackwell should also receive that sum to 
equalize them inter se. Had the partnership creditors been 
first paid, this would be just enough. But in 2ichardson v. 
Bank of England, 4 Myl. and Craige, 165, (18 Eng. Ch. R.) 
itis said: “ But if pending the partnership, neither law nor 
equity will treat such advances as debts, will it do so, after 
the partnership has determined, before any settlement of ac- 
count, and before the payment of the joint debts, or a realiza- 
tion of the partnership estate? Nothing is more settled than 
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that under such circumstances, what have been advanced by 
one partner, or received by another, only constitutes items in 
the account. There may be losses, the particular partners’ 
share of which may be more than sufficient to exhaust what 
he has advanced; or profits more than equal to what the 
other received ; and until the amount of such profit and loss 
be ascertained by the winding up of the partnership affairs, 
neither partner has any remedy against, or ability to the 
other for payment from one to the other of what may have 
been advanced or received. See also, Pulling Mer. Ac. p. 40, 
note 6, (57 Law Lib.) Adams’ Eq. 640. In Collyer on Part. 
p- 548, §575, it is said, “ But if two copartners enter into a 
contract, for the purpose of defrauding their joint creditors, 
the one agreeing to permit the other to withdraw money out 
of the reach of the joint creditors, such contract is fraudulent 
and invalid.” See Anderson v. Maltby, 4 Bro. 423, 8. C., 2 
Ves. Jr. 244, where this doctrine is directly maintained. It 
is submitted upon these authorities, that Hanks owed John 
Blackwell nothing; and that the attempt, under pretence of 
a debt, to permit J. Blackwell to withdraw money from the 
joint creditors, was a fraud. But whether the mortgage was 
actually fraudulent, or simply voluntary, and therefore frau- 
dulent as to the plaintiffs, is immaterial ; in either way, it is 
void as to them. And it is conceived that a fortiori, it is a 
fraud where the retiring partner is a secret one, whose claims 
were wholly unknown to the creditors. 

5th Prop. It is respectfully submitted that the Court was 
in error in considering the mortgage from Hanks to J. Black- 
well, and the assignment by J. Blackwell to R. M. Blackwell, 
&e., as equivalent to a joint conveyance by both partners to R. 
M. Blackwell, &c. Hanks did not concur in the assignment; 
he knew nothing of it; he was not a party to the assignment 
nor even informed of it. The passage of the title from Hanks 
to R. M. Blackwell (if it passed) was effected by two clearly 
distinct and successive steps, viz: 1. The mortgage; 2d, the 
assignment of the mortgage. To say that in effect it was the 
same thing as if there had been but one conveyance by both 
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partners—is to beg the question if in fact there were two con- 
veyances—and if 7m fact it was not the same thing; for the 
very point to be established by the defendants is, that the two 
things, though not the same in fact were equivalent in effect. 

If to this, it is said, that where there is a conveyance to a 
fraudulent donee, and he convey, for value, &c., there are two 
steps, and the first is void, and yet the terminus is reached, 
effect is given to the last deed, this is admitted; yet it is 
important to observe, what is clear, that in this case, effect is 
not given to the last deed, because the two deeds are equiva- 
lent in effect to one conveyance by both the first fraudulent 
grantor and his grantee, but because the purchaser for value 
has a permanent equity; and if the defendants in this case 
can bring themselves within the range of that principle, the 
full benefit of it will be conceded to them. I hope to show 
that they cannot. At present, all that I contend for is, that 
the two conveyances were in fact distinct and successive; that 
we must view them as separate things, as they really were, 
and not blend them into one; that we ought not to assume 
them to be different from what they were in fact ; and that ¢f 
they were én effect equivalent to one joint conveyance, that is 
a proposition to be established by those who maintain it. 

The plaintiffs hope that they have shown satisfactorily that 
whether they are creditors or purchasers for value, as to them 
there was no valid debt from Hanks to J. Blackwell, and that 
consequently, the securities for that debt, at least, were volun- 
tary, and if voluntary, fraudulent and void; and that if the 
mortgage had remained in J. Blackwell, they would have been 
entitled to the relief prayed for; and I will now proceed to 
argue that R. M. Blackwell, &c., to whom J. B. assigned the 
mortgage, have no higher equity than he had. The higher equi- 
ty that is claimed for them, can only be claimed upon the 
ground, that they are purchasers of the land for a valuable 
consideration, without notice, under 27 Eliz. The want of 
notice is admitted, but it is contended that they are not pro- 
tected by the statute, because : 





JUNE TERM, 1858. 





Potts v. Blackwell. 





1. They were not purchasers for value within the settled 
construction of the statute. 

2. They were not purchasers of Zand, (to which the statute 
is confined,) but merely of a chose in action, and so not with- 
in the statute. 

1st. They were not purchasers for value, upon the authori- 
ties heretofore cited to this point. ‘There was no new conside- 
ration whatever at the time of the assignment. It was simply 
a collateral security for an old debt. The assignees did not 
execute it, they gave up no rights and assumed no new obli- 
gations. They took the equities of J. Blackwell and nothing 
more. It is doubtful whether they got even the legal estate 
in the lands; they took no endorsement of the bonds. 

2d. They purchased only the chose in action—the mortgage 
debt; and a chose in action is not within the statute, 27 Eliz. 

In equity the mortgage debt is universally considered as the 
principal, and the mortgage merely as the incident. Coote on 
Mort., marg. p. 301. 

In Cockell v. Taylor, 15 Eng. L. and Eq. R. p. 110, it is 
said: “It has not been disputed, nor can it be doubted, that 
the purchaser of a chose in action does not stand in the situa- 
tion of a purchaser of real estate for vatuable consideration, 
without notice of any prior title, but that the purchaser of a 
chose in action takes the thing bought, subject to all the prior 
claims upon it.” 

In Cole v. Muddle, 13 Eng. L. and Eq. R. p. 27, Townsend, 
one of several co-executors had mortgaged leasehold property 
of the testator to secure his private debt, it was admitted that 
he had power to convey the legal estate, but it was said “but 
this mortgage was given to secure an antecedent debt previ- 
ously due to Muddle by Townsend, and the equity of the 
general estate of the testator must prevail over the private 
debt of an executor.” 

See also Barnard v. Hunter, 39 Eng. L. and Eq. R. p. 569; 
Ord v. White, 3 Beav. 357, (Eng. Ch. R-.); Danberry v. Cock- 
burn, 1 Mer. 626-638; Priddy v. Rose, 3 Mer. 104; Lister v. 
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Turner, 5 Hare 281, (26 Eng. Ch. R.); Brandon v. Brandon, 
39 Eng. L. and Eq. R. 188. 

There is one observation to be made on all of these cases in 
reference to the first branch of this proposition. If it had been 
deemed admissible in them to ignore one of the two steps by 
which the title passed to the defendants, and consider the two 
as one, it would in some of them, probably have altered the 
result; but we find no such suggestion any where. 


Fowle, for the defendants. 


Barrie, J. In the argument, on the petition to re-hear the 
decree which was made in this cause at the last term, it is 
contended by the plaintiffs’ counsel, that the Court erred in 
the conclusion to which it came, and that such error will be 
shown by the establishment of the five following propositions : 

1. A mortgagee or assignee in trust, who takes a mortgage 
or assignment, without giving any new consideration, but 
simply as a security for a pre-existing debt, is not a purchaser 
for value, within the statute of 27th Elizabeth, (Rev. Code, ch. 
50, sec. 2.) 

2. Such a mortgagee, or assignee, represents the creditor, 
whose debt is secured in the conveyance ; his equity is de- 
rived from, and measured by, that of the creditor. In this 
case the plaintiffs represent the creditors, and possess the 
equities of creditors under the statute 13 Eliz. (Rev. Code, 
ch. 50, sec. 1.) 

3. A new and substantial consideration for the assignment, 
did move from the assignees (the plaintiffs) to Hanks, which 
constitutes them purchasers, for value, under 27th Elizabeth. 
They possess, therefore, the equities, both of creditors and of 
purchasers for value. 

4. There was no debt owing by Hanks to John Blackwell, 
and the mortgage being to secure a merely pretended debt, 
was fraudulent and void as to the plaintiffs. 

5. The assignees of J. Blackwell, the mortgagee, stand on 
no better footing than he did, and took his estate subject to 
all the equities which existed against it. 
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The counsel for the defendants, admits that the plaintiffs, 
as the assignees of Hanks, are purchasers for value, under the 
statute of 27th Elizabeth, and that they also represent the 
ereditors of Hanks; but he also insisists that a mortgagee, 
whether for a debt, newly created, or for a pre-existing one; 
is likewise a purchaser for a valuable consideration within 
the statute, and that the defendants, who claim as the assign- 
ees of the mortgagee, J. Blackwell, have a prior lien upon 
the mortgaged property, which they are entitled to retain, 

The first disputed question then, is, whether a mortgagee, 
fora pre-existing debt, is a purchaser for value within the 
statute. It is not denied that he is so for a debt newly crea- 
ted; Coote’s Law of Mortgage, 345, (68, Law Lib. 406); 
eiting Chapman v. Emory, Cowp. 278; White v. Hussey, 
Prec. Ch. 13; Lister v. Turner, 5 Hare, 281. Whatever dis- 
tinctions there may have formerly been supposed to exist be- 
tween conveyances, either in trust, or by way of mortgage, to 
secure these different classes of debt, it must, we think, be re- 
garded as now exploded ; see Liddick v. Jones, 6 Ire. Rep: 
109, and Jngram v. Kirkpatrick, 6 Ire. Eq. Rep. 463. In the 
last mentioned case, the subject of deeds of trust, the consid- 
eration on which they are founded, and the purposes for which 
they are made, is very fully and ably discussed by the Court, 
and it was held, in opposition to some English cases, that 
where a deed has been executed, conveying property in trust, 
for the payment of debts, and the trustee accepted the same, 
the grantor has no right afterwards to vary the trusts; and 
any of the creditors secured, may compel the trustee to exe- 
cute the trusts as declared, although they were not privy to 
the execution of the deed. The idea of the deed in trust’s be- 
ing voluntary, in the sense of not being supported by a valu- 
able consideration, is denied, and yet not the slightest inti- 
mation is thrown out, that debts therein secured, must be 
debts just then contracted. Indeed, if such were the case, 
nine-tenths of all the deeds of trust made in this State, would 
be deemed voluntary, and would be no protection to the cred- 
itor intended to be provided for as against executions in favor 
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of other creditors, or subsequent purchasers for value. That 
such is not the law, has been, as we believe, the almost uni- 
versal impression among the members of the legal profession 
in this State, and if we were now to hold otherwise, we should 
unsettle the title to property, to an extent, almost inealeula- 
ble. A deed in trust, executed bona fide for the security of 
actual creditors, whether for debts, old or new, must then, in 
our opinion, be regarded as a conveyance, for value, under 
the statute 27th Elizabeth; and a mortgage has always been 
considered as standing on the same footing as a deed in trust. 
The only remaining questions, upon which the counsel of the 
respective parties are at issue, relate to the mortgage from the 
defendant Hanks to the defendant John Blackwell, and his 
assigninent of it to his brothers, the other defendants. The 
counsel for the plaintiffs, insists that the mortgage was void, 
and that the assignees acquired no equities under the assign- 
ment of it. The argument is, that there was either a frauda- 
lent contrivance between the partners Hanks and John Black- 
well, to cheat the creditors of Hanks, or of the firm, or that 
there was, in fact, no debt due from Hanks to John Black- 
well, to support the mortgage, and that the assignees of the 
mortgegee stood upon the same ground as he did, and took 
his estate subject to all the equities which existed against it. 

We are satisfied from the exhibits and proofs, that there 
was no actual intent on the part of Hanks and John Black- 
well to defrand the creditors of the firm, and it is admitted 
by the plaintiffs, that the debts claimed to be due from John 
Blackwell to his brothers were bona fide, and justly owing at 
the time of the assignment of the mortgage to them. The 
question, then arises, did the creditors of the firm have such a 
lien upon the partnership effects at the time of the dissolution 
of the partnership as to prevent one of the partners from as- 
signing them in payment of his individual debts. The case 
of l2ankin v. Jones, 2 Jones’ Eq. 169, decides expressly that 
the creditors of a partnership have no such lien, and in that 
case, where one of the members of a firm withdrew from it 
and assigned all the effects to the other partner, under an 
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agreement, that such partner should pay all the firm debts, 
and he conveyed all the partnership effects in payment of his 
ewn debts ; it was held that the partnership creditors could 
not follow these effects, to subject them to the payment of 
the firm debts. ‘Phe same principle, though not decided, is 
strongly intimated in Holmes v. Hawes, 8 Ire. Eq. 21. Rur- 
rin, Chief Justice, in delivering the opinion of the Court, 
said, “*The principle of the bill is, that after the dissolution 
and division of the effects and debts between the partners, 
they still continued partnership property, or guase partner 
ship property, until the debts of the partnership were all paid. 
That might be questioned, even as between creditors of the 
firm, and the several partners, and those claiming under them, 
where the dissolution and division were bona fide—Ee parte 
Ruffin, 6 Ves. Jun. 109; Clement v. Foster, 3 Ire. Eq. 213. 

It follows, as a necessary consequence, from this principle, 
that the mortgage from Hanks te John Blackwell, being made 
bona fide, and without any fraudulent intent, would have pre- 
vailed against the creditors of the firm, had the debt, which 
they supposed to be due from the former to the latter, turned 
out to be actually due. But assuming that, from the condi- 
tion of the partnership and the state of accounts between the 
partners, there was no debt, and that the mortgage was to be 
regarded as a mere voluntary conveyance, still, as the as- 
signees of the mortgage took it in payment of bona fide debts, 
without notice of the condition of the partnership, they are 
purchasers for value, and can hold against creditors of, and 
subsequent purchasers from, the mortgagor. In support of 
this position, it seems to us, that the case of Major v. Ward, 
5 Hare, 598, (26 English Ch. Rep. 597,) to which we were re- 
ferred by the defendants’ counsel, is directly in point. There, 
a son took a conveyance of an estate from his father, and af- 
terwards mortgaged it, for money borrowed, to a mortgagee, 
with a power of sale. The conveyance from the father to the 
son, was declared by a court of equity, to be void as to the 
creditors of the father, and yet, it was held that the mortgagee 
of the son, had a right paramount to the creditors of the fa- 
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ther, and consequently, could convey a good title to a pur- 
chaser. The Vice Chancellor, Sir James WieraM, in giving 
judgment, said, “The position of the parties is, in fact, some- 
what anomalous. The creditors of William (the father) claim 
not under, but paramount to, Stephen (the son). There is no 
priority between William Beasley’s creditors and Stephen’s, 
and those who claim under Stephen. But the title of Major, 
(the mortgagee) who claims under Stephen, is paramount to 
that of the creditors of William. The creditors of William, 
in such circumstances, may have a right to redeem, and a 
right to require Major to account for the proceeds of the sale, 
but (not claiming under Stephen,) they have no right to inter- 
fere with the power of sale vested in Major, and which, his 
contract with Stephen, gave him.” The only apparent differ- 


ence between the case of J/ajor v. Ward, and the one now 
before us is, that Major became a mortgagee, a pro tanto pur- 
chaser, for money advanced at the time, whereas, the defend- 


ants, Josiah, Robert and James Blackwell, became assignees 
of the defendant, John Blackwell’s mortgage from Hanks, to 
secure the payment of pre-existing debts. But we have seen, 
that whether the debts secured were new or old, is now con- 
sidered, at least in this State, as immaterial. Major was held 
to have acquired a good title from a person, who claimed 
under a conveyance which was decided to be void against 
the creditors of his grantor, and upon the same principle, 
Josiah, Robert and James Blackwell, must be held to have 
obtained a good title from John Blackwell, though his mort- 
gage may have been void as to the creditors of Ilanks, the 
mortgagor. 

This view of the case makes it unnecessary for us to con- 
sider, whether the mortgage and assignment are to be con- 
sidered as one conveyance from both the partners, or as suc- 
cessive conveyances, to wit, a mortgage from one partner to 
the other, and then an assignment by the latter. In form, 
there were, undoubtedly, two conveyances, but they have very 
much the appearance of being integral parts, only, of one and 
the same transaction. They were executed the same day, 
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upon the same sheet or sheets of paper, before the same sub- 
scribing witness, and were afterwards proved and registered 
together. We cannot doubt that, whatever legal interest eith- 
er partner had in the property, passed by these conveyances 
to the assignees of the mortgage ; and for the reasons, which 
we have already stated, we believe that they acquired a title 
paramount to the right of the creditors of Hanks, or of the 
firm of Hanks and Blackwell, and also paramount to the title 
of the plaintiffs, who became purchasers subsequently. 

There is no error in the decree, and the petition to rehear, 
must be dismissed. 


Per Curiam, Petition dismissed. 








JACOB RICH and wife against KINCHEN M. THOMAS and others. 


Where an answer to a bill for an injunction does not respond to a material 
allegation, the Court will not dissolve the injunction on the coming in of 
the answer, but will order it to be continued to the hearing. 


Tus was an appeal from an interlocutory order of the Court 
of Equityof Guilford County, continuing an injunction to the 
hearing. Judge Saunpers presiding. 

The bill alleged that the plaintiff Sarah, then Sarah Albright, 
was a widow, living in the county of Guilford, and had agreed 
with the other plaintiff, Jacob Rich, to go to the county of 
Alamance, near where he lived, and on Thursday the 8th day 
of October, 1857, they were to be married; that on the mon- 
day previous to the marriage, the defendant, Thomas, with the 
co-operation and assistance of the defendant Whittington, and 
in combination with the other defendant, Dunn, by artful and 
deceitful representations, and with a view of cheating and de- 
frauding the defendant Rich of his marital rights, persuaded 
and induced the plaintiff Sarah, to convey to him, Thomas, 
her dower, in @ large and valuable tract of land, worth $2500, 
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for a sum much under its real value, to wit: for two hundred 
dollars a year for nine years, unless she should die within that 
time, when the annual payments were to stop, and he was to 
pay no more ; that one of the means resorted to for procur- 
ing her to execute this conveyance, was an assurance that it 
was to be subject to the ratification of her intended husband, 
and that it was not to be registered befure he should be con- 
sulted, and should sanction the contract; that not being satis- 
fied with the conveyance thus obtained, they Thomas and 
Whittington intercepted her at Greensboro’, on the morning 
of the marriage, on her way to the place appointed for the 
marriage, and under the pretext that the writing she had giv- 
en was not correct, there prevailed on her to sign and execute 
another instrument to the same purport and effect as the 
former, but still subject to the same understanding and agree- 
ment as to the assent and ratification of the plaintiff Rich, 
and the promise that it should not be registeréd before he 
could be consulted on this point; but in total disregard of that 
agreement, she had scarcely arrived at the railroad station, 
where she took the cars upon the journey she was pursuing, 
when the defendant carried the deed into the court house and 
had it proved by Whittington, who was the subscribing wit- 
ness, and that very shortly thereafter, it was registered ; that 
after the marriage, in less than a week, the plaintiffs went to 
Guilford County, and the plaintiff Rich denounced the trans- 
action as a fraud upon his rights, refused to give possession of 
the land, and they both demanded the surrender of the deed ac- 
cording to the previous agreement, which was refused by the 
defendants, and an action of ejectment was brought against 
them for the recovery of the possession of the premises. The 
prayer of the bill is for an injunction to stay the proceedings 
in the action of ejectment, and for a surrender of the deed. 
The defendants answered, denying the fraud, and asserting 
that Thomas, alone, was the purchaser of Mrs. Albright’s dow- 
er in the land; that he afterwards let in Dunn as a co-partner 
in the purchase; that the trade was made at the instance and 
request of the feme plaintiff, and the price to be paid was the 
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value of the plaintiff’s life interest; that Mrs. Albright, (now 
Rich) told Thomas, before the marriage, that it was arranged be- 
tween her and her intended husband, that she was to sell her 
dower interest in Guilford, and they were to live on the hus- 
band’s plantation in Alamance; and that after the marriage, 
when Rich was complaining of the transaction, he did not de- 
ny but thatsuch an arrangement was agreed on between them ; 
that Whittington had no interest whatever in the transaction, 
but was called on, at the special instance and request of Mrs. 
Albright, to do the writing in the first instance, but that net 
having a full description of the land, he designated it by call- 
ing for the a'joining tracts; that not being altogetlier satisfied 
with what he had done, in this respect, having been farnish- 
ed with a more particular description of the boundaries, he 
wrote another deed, in all things similar to the former, with 
this correction in the boundaries, and having sent word to the 
bargainor, Mrs. A., she called in his oftice in Greensboro’, on 
her way to the railroad station, on the morning before the 
marriage, and without hesitation, executed the new deed which 
was witnessed by Whittington; that there was no promise, or 
agreement that the deed should be submitted for the ratifica- 
tion of the intended husband, and no promise that it should 
not be registered before he could be consulted. 

Upon the coming in of this answer, the defendants counsel 
moved for the dissolution, which, upon argument, was refused 
by the Court, from which the defendant appealed. 


Gilmer and MeLean, for the plaintiffs. 
Morehead, tor the defendants. 


Pearson, J. There is no error in the interlocutory order 
appealed from. The answer does not respond to the allega- 
tion that the feme plaintiff was hurried into the completion of 
the sale, and the execution of the deed on the eve of her start- 
ing from home for the purpose of being married. No reason, 
or cause, is suggested for the hot Aaste with which the trans- 
action was closed, and there is room to infer that the real mo- 
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tive for it was a fear that the intended husband would not as- 
sent to the terms upon which the feme plaintiff had been in- 
duced to dispose of her estate. It may be, that the plaintiffs 
had, in anticipation of their marriage, arranged their plans for 
the future, by which the wife’s estate was to be sold, and they 
should live together on the land of the husband, in Alamance, 
but, it is very certain that the plaintiff, Rich, was not privy, 
and did not assent to the particular transaction which is now 
called in question, as being in fraud of his marital rights.— 
Whether he had agreed that his intended wife might sell her 
estate before marriage in such a manner as to amount to a gen- 
eral assent, so as to make her act binding upon him, must de- 
pend upon the proofs. It was proper to continue the injunc- 
tion to the final hearing. 


Per Curiam. Decretal order affirmed. 








HARRIET GAYLORD against HOSEA 8. GAYLORD. 


Where, in a petition for a divorce, by a wife, a subpoena was issued and re- 
turned executed, but before an appearance was made, or an alias issued, an 
order for alimony pendente lite was made, it was Held good. 

An affidavit of the petitioner annexed to her petition which sets forth the 
amount of the defendant's property, and of what kind it consists, was 
deemed sufficient prima facie to authorise the Court to act on the question 
of alimony. 

Where the petitioner sets out that “the husband is then removing or about 
to remove his effects from the State,” the wife need not state in her peti- 
tion that the cause of complaint existed six months before the filing of her 
petition. 

Tuts was an appeal from the Court of Equity, from an order 

allowing alimony pendente lite. 

The facts set out in the face of the petition, are sufficiently 
stated in the opinion of the Court. 





, for plaintiff. 
, for the defendant. 
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Barrie, J. The allegations of the bill are unquestionably 
sufficient to entitle the plaintiff to a divorce from bed and 
board under the 3d section of the 39th chapter of the Rev. 
Code. Acts of such indignity to her person as are well cal- 
culated “ to render her condition intolerable, or her life burden- 
some,” are therein stated with distinctness and certainty, and 
she has set forth a case which clearly entitles her to relief, un- 
less the objections, or some of them, urged on the part of the 
defendant, can avail to prevent it. 

The question now before us, is whether the plaintiff has a 
right to the alimony pendente lite, under an order made in her 
behalf by the Court below. The counsel for the defendant 
objects that she has not: 

First, because the order was made before the defendant had 
appeared, or an alias hud been issued and returned according 
to the provisions of the 6th section of the act above referred 
to. 
Secondly. Because no affidavits as to the value of the pro- 
perty, &c., had been taken and submitted to the Court; and 

Thirdly. Because it was not stated in the petition that the 
facts upon which the application for relief is founded, had ex- 
isted six months before it was filed. 

The first objection is raised upon the language of the sixth 
section of the act, in which is contained the provision for the 
service of process. That section enacts that a snbpeena shall 
be issued and served upon the defendant; and though it may 
be properly served, if he do not thereupon appear, an alias 
subpeena shall issue and be served in the same manner, before 
the court can proceed to determine the cause. Upon this, the 
counsel for the defendant argues that the first service of pro- 
cess upon him, does not constitute the cause in court, as to 
him, if he do not appear, and that, consequently the order for 
alimony pendente lite, was premature. In this view of the 
case, we do not concur. It is true, indeed, that the court can- 
not proceed to determine the cause until an alias subpena has 
been issued and served, or some other steps have been taken 
to make the defendant a party when he cannot be found, but 
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it is expressly declared, in the same section, that “in the mean 
time such preparatory rules and orders in the cause may be 
made as shall be necessary to prepare it for trial.” To some 
purposes, tlen, the cause is constituted in court after the ser- 
vice of the first process, and sufficiently so, as we think, to 
bring it within the operation of the 15th section, which au- 
thorises the Court, in its discretion, “at any time pending the 
suit,” to decree a reasonable alimony for the petitioner and 
her family. It would, undoubtedly, be against the whole ob- 
ject and spirit of this section of the act, to allow the defendant 
to deprive the petitioner of the means of subsistence for six 
months, by refusing, or neglecting, to appear upon the service 
of the first process. 

The second objection is clearly untenable. The Dill sets 
forth the amount of the property owned by the defendant, and 
of what kind it consists, and the affidavit of the petitioner an- 
nexed thereto, affords the Court sufficient information to ena- 
ble it to act understandingly in decreeing “such reasonable 
alimony for the support and sustenance of the petitioner and 
her family, as shall seem just, under all the circumstances of 
the case.” It may be, that the Court would hear affidavits of- 
fered on the part of the defendant, to show that the value of 
his estate had been misrepresented; but, surely, in the absence 
of any such information afforded by him, the Court ought not 
to hesitate to act upon that given by the petitioner, in her bill. 

We think that the third objection has as little to support it 
as the second. The act certainly requires that in ordinary 
cases, the facts, upon which the petitioner fonnds her claim to 
relief, shall have existed, to her knowledge, at least six months 
prior to the filing of the petition; and the 7th section express- 
ly enacts that she shall so state and swear. But the 8th see- 
tion makes an exception to this, whenever “the husband is 
then removing, or about to remove, his effects from the State.” 
In such a case, the wife may exhibit her petition at any time, 
and if she shall state and swear “that she doth verily believe 
that she is entitled to alimony, and that by delaying her suit, 
she will be disappointed of the same, by the removal of her 
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husband’s property and effects out of the State,” any Judge 
“may thereupon make an order of sequestration, or otherwise, 
as the purposes of justice may seem to require.” The present 
petition was filed under the authority of this section, and the 
case stated by the petitioner, clearly entitles her to its benefit. 
There is nothing in this, or any other section of the act which 
indicates a necessity that she should file another bill, or a sup- 
plemental bill, after the expiration of six months from the time 
when tlie facts which entitled her to relief, occurred. 

The interlocutory order, from which the appeal is taken, 
must be affirmed, and this must be certified to the Court be- 
low, as the law directs. 

Per Curtam. Decree accordingly. 





MURDOCK AND BAIN against THOMAS ANDERSON. 


A receipt for a part of the purchase-money, for a house and lot, without any 
description of the property to be conveyed, is not a sufficient note or mem- 
orandum of an agreement, under the statute of frauds, and cannot be 
helped out by parol evidence. 

Where a suit was brought for the eaforcement of a contract to convey land, 
in which relief was refused, because the writing relied on was not sufti- 
ciently explicit, it is not within the province of the Court to decree a re- 
payment of the purchase-money that had been paid; because that is recov- 


erable at law. 


Cause removed from the Court of Equity of Orange county. 

The bill alleged a parol contract, which was, that the de- 
fendant should convey to the plaintiff, Murdock, a certain 
hoase and lot, in the town of Hillsboro’, which is described 
in the bill according to certain metes and bounds, but the 
only memorandum, or written evidence ef the contract, relied 
on, was the following: 

“ Received of A. ©. Murdock one hundred dollars in tin- 
ware, and one carryall at seventy-five dollars, in part pay- 
ment of one house and lot, in the town of Hillsborough, pur- 
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chased of me, by him, for the sum of three hundred and fifty 
dollars.” Signed by the defendant. 

The bill alleged further, that g175 had been paid by the 
plaintiff, as stated on the receipt, and that the plaintiff had 
requested the defendant to convey to him the premises, but 
that he had refused to do so. The plaintiff Bain claimed, as 
the assignee of Murdock. 

The prayer of the bill was for a conveyance and for gener- 
al relief. 

The answer of the defendant denied the facts, as set forth 
in the bill. The main question was, whether the writing 
set forth, was a sufficient note or memorandum of the agree- 
ment, under the statute of frauds, or whether parol evidence 
could be introduced to supply the omissions of the writing 
in setting out the contract. 

The cause was set down to be heard on the bill, answer, 
former order, proofs and exhibits. 


Battle and Bailey, for the plaintiffs. 
Phillips, for the defendant. 


Pearson, J. It is the misfortune of the plaintiffs that the 
contract was not reduced to writing, at the time it was enter- 
ed into. The defendant denies the contract as alleged in the 
bill, and the plaintiff is forced to rely on a recital set out in a 
receipt for a part of the purchase-money. We think the evi- 
dence is insufticient, because the receipt contains no descrip- 
tion of the house and lot, by which it can be identified. 

This conclusion is fully supported by the authorities, Mal- 
lory v. Mallory, Busb. Eq. 80; Plummer v. Owens, ib. 254 ; 
Allen v. Chambers, 4 Ire. Eq. 125. 

The distinction is this: where a sufficient description is 
given, parol evidence must be resorted to, in order to fit the 
description to the thing ; but where an insufficient description 
is given, or where there is no description, (as in our case) such 
evidence is inadmissible. We deem it unnecessary to enter 
into a discussion of the subject; Deaf and Dumb Institute v. 


Norwood, Busb. Eq. 65. 
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This Court cannot assuine jurisdiction to decree repayment 
of the $175; the contract being void, the money can be recov- 
ered at law, in an action for money had and received; Ellis 
v. Hillis, 1 Dev. Eq. 398; and there is no peculiar equitable 
ingredient presented by this case. 


Prer Curiam, The bill must be dismissed. 








THOMAS WHITEHEAD and others against THOMAS LASSITER, 


Where a testator bequeathed, that at the death of his wife, his slaves, &c., 
should be equally divided “between all my children that are now living,” 
it was Held 

1. That children of the testator who died before the making of the will took 
nothing by this bequest. 

2. That the children of a son, who died in the life time of the testator, after 
the making of the will, took (as purchasers) the share their father would 
have taken, had he survived. 

3. That the distributees of a son, who died after the death of the testator, but 
before the time of division, (to wit, the death of the testator’s wife) were 
entitled to his share, and that his widow was inlcuded in this class, 


Cause removed from the Court of Equity of Chatham County. 

The bill was filed against the executor of William Lassiter 
for an account and payment of legacies under his will. 

William Lassiter executed his will in 1837, in which, after 
several specific bequests, he bequeathed to his wife a life-time 
enjoyment of the slaves and other personal property, and then 
provides as follows : 

“ At the death of my wife, or at any time when any part of 
the property not specially willed away, shall come into the 
hands of my executors, that they may proceed to an eqnal di- 
vision of the same between all my children that are now living, 
or their lawful heirs.” * * * “The point aimed at is an 
equal division of the property in my possession, at my death, 
between all and every one of my children that are now living.” 

The testator died in 1845, and his wife in 1853. The will 
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was proved, and the defendant Thomas, of several nominated, 
only qualified as exeentor. 

When the will was written, the testator had children then 
living, to wit: John, Thomas (the defendant), Bennet, Eliza- 
beth, intermarried with George Drake, Rebecca, intermarried 
with Thomas Clegg, and Susannah, intermarried with Lewis 
Meares. 

Of these, John died in the life-time of the testator, leaving 
three children, Joseph, Thomas, and Rebecca, who are plain- 
tiffs. 

Bennet, another son of the testator, who was living at the 
time the will was executed, died after the death of his father, 
but before the time of division had arrived, to wit, the death 
of his mother—leaving a widow, but no children. 

The testator had two other children, William and Catharine, 
who both died in the testator’s life-time, before the exeeution 
of the will. 

These faets are set forth in the plaintiffs bill, and not denied 
by the executor, but he makes the following questions, upen 
which he asks for the advice and protection of the Court: 

Whether the representatives of Catharine and William, who 
died before the will was made, are entitled to any thing. 

Whether John’s representatives, or next of kin, are entitled 
to any thing. 

Whether Bennet’s representatives have any interest in this 
bequest, and if so, who succeed to it; and especially, whether 
his widow can come in for a share of his interest, if he be en- 
titled to any thing under this bequest. 

The cause was set for hearing on the bill, answers and exhi- 
bit, and transmitted. 


Howze and Bryan, for the plaintiffs. 
Manly, tor the defendant. 


Pearson, J. The testator directs that, at the death of his 
wife, the property shall be equally divided “ between all my 
children that are now living, or their lawful heirs.” It is 
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manifest that “ now” is used in opposition to the time of the 
death of his wife, consequently, the will had reference to the 
time of its execution, and speaks as of that date. We are of 
opinion that all of the children, who were living at that time, 
are embraced by its terms. Catharine and William, who both 
died before the date of the will, are excluded, and their chil- 
dren are not entitled to a share in the division. 

In respect to John, who died after the execution of the will, 
but before the testator, leaving children, we are of opinion 
that the share which he would have been entitled to, is given 
to his distributees, as purchasers, and not as claiming under 
his personal representative. It is settled, that the word 
“heirs” when used in reference to personal property, (as it is 
in the clause under consideration,) means distributees, and as 
the limitation over, is to the children now living, or their heirs, 
at the death of the wife, the distributees of John take under 
that description, which prevents a lapse by his death, which 
would have taken place had the limitation been to the chil- 
dren now living and their heirs. 

In respect to Bennet, who died after the testator, leaving a 
widow, and no children, we are of opinion that the share of 
the property did not vest in him, but that his distributees, in- 
cluding his widow, are entitled thereto as purchasers, answer- 
ing the description at the time of the division. If the words’ 
“ children now living or their heirs” stood unconnected with 
any thing else, we should construe the word or to mean and, 
so as to give each child an absolute estate, for nemo est hares 
viventes, and “the heirs” of a living person can only be used 
to limit his estate; but as the division was to be at a future 
time i. e. at the death of his wife, there is no inconsisteney in 
describing the persons who are to take at that time, as the chil- 
dren now living, or the heirs (distributees) of such of them as 
are now living, but may then be dead. So, we have no ground 
for emaking ‘“‘or” mean “and,” or for making the word 
“heirs” a word of limitation, and not a word of purchase, 
which is the sense given to it by the use of the word “or.” 


6 








82 IN THE SUPREME COURT. 





Erwin v. Erwin. 





- Per Curtmam. _ There will bea decree, declaring the rights 
of the parties in pursuance of this opin- 
ion. The costs will be paid out of the 
fund by the executors. 








ELIZABETH M. ERWIN against JAMES M. ERWIN. 


The statute, Rev. Code, ch. 39, requires the acts which are alleged to amouut 
to indignity, to be set out particularly and specially, so that an issue may be 
taken upon each severally, and will tolerate no generality in making the 


charges. 
Where a petitioner, for a divorce, alleged that her husband had become jeal- 


ous of her without a cause, had shook his fist in her face, and threatened 
her, and declared to her face, and published to the neighborhood that the 
child, with which she was pregnant, was not his; that her condition had, 
from such treatment become intolerable, and her life burdensome, and that 
she had been compelled to quit his house and seek protection of her fa- 
ther, it was Held that she had set out enough to entitle her to alimony pen- 
dente lite. 


Appeat from the Court of Equity of Cabarrus County, from 
an order of his Honor Judge Dick, allowing alimony to the 
petitioner pendente lite. 

The petition set forth that she was a widow of forty years 
old when she married the defendant, who was about the same 
age; that the match was determined on quite suddenly, she 
having very little acquaintance with the defendant, but hav- 
ing heard of him an excellent character; but that in about 
three months after their intermarriage, she found the defend- 
ant to be intemperate ; that she could not please him—that in 
about eight months after they were married, he became jeal- 
ous of her; that during that month he charged her to her face 
with infidelity, and made the same accusation to the neighbors 
amongst whom they lived; that in this way the slander against 
her became a public rumor ; that he assailed her with low acen- 
sations, amongst other things accused her of stealing; that not 
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long after her marriage she became pregnant by him, discover 
ing which, he accused her of infidelity, and said that the child 
of which she was pregnant, was not his; that he deported him- 
ly violently towards her, and made various assaults about her 
face with his fists, but never actually struck her; that so rude, 
violent and offensive was his conduct and language, that her 
condition became intolerable, and her life burdensome; and 
that she was thus compelled to quit the defendant’s house and 
throw herself upon the kindness of her father for support. 

Upon the return of the process issued in this case, the plain- 
tiff moved for alimony pendente lite, which was resisted by 
the defendant on the ground that the bill did not set forth 
enough to entitle the plaintiff to the relief which she sought. 

The Court, however, made the order for alimony as moved 
for, and the defendant appealed. 


Wilson and Boyden, for the plaintiff. 
Barringer and Jones, for the defendant. 


Pearson, J. For the purpose of this motion, all of the al- 
legations set out in the petition are to be taken as true. We 
are satisfied that both the matter, and manner of stating it, 
bring the petitioner’s case within the statute. Questions of this 
kind must, in a great measure, depend upon the peculiar cir- 
cumstances of each case, and for the purpose of aiding in making 
the application, some pains were taken in Lverton v. Everton, 
3 Jones’ Eq. 202, to review the English, and our own law, upon 
the subject of cruelty and indignity to the person. It will be 
seen from the exposition there given, that our law is more lib- 
eral than the English; for instance, living apart in adultery, 
is, with us, a ground for absolute divorce, and not merely a 
divorce from bed and board; and in respect to the latter, such 
indignities to the person of the wife as render her condition 
intolerable, or her life burdensome, are made a distinct ground, 
in addition to such cruelty as endangers her life, which in the 
English books is termed “ sevitia.” But, to keep the line dis- 
tinctly marked, between a mere outbreak of passion, accom- 








IN THE SUPREME COURT. 





Erwin v. Erwin. 





panied with abusive language, in which the wife is apt “to 
maintain a contest of retaliation,” unless her spirit is broken, 
and she is in fear of bodily harm, and such indignities as ren- 
der her condition intolerable or her life burdensome, the stat- 
ute requires the words or the acts which are averred to amount 
to such indignity, to beseth forth particularly and specially, so 
that an issue can be taken upon each, severally, and will not 
tolerate generality in the manner of making the charges. 

In this case, there is the requisite certainty in charging the 
indignities, and no one can read over the petition, and fail to 
be satisfied that the matters charged amount to such indigni- 
ties to the person of the wife, as to render her condition intol- 
erable or her life burdensome, as distinguished from such eru- 
elty as endangers her life. Where a husband charges his wife 
with infidelity and disowns the child of which she is pregnant, 
if he does not believe the charge to be true, he is a brute— 
drunk or sober, and the only motive that can be imputed to 
him, is a desire to be rid of her, and a determination either, to 
break her heart, or force her to leave him. If he believes the 
charge to be true, he is dangerous, and the wife’s safety re- 
quires her to leave him. So, in either view, the petitioner 
had good cause for the separation. Patience had ceased to 
be a virtue, and she was entitled to alimony until the husband 
could be heard, and the matter fully investigated. 

In Everton v. Everton, supra, the petitioner did not allege 
that she separated-from her husband in consequence of the 
indignities offered to her. She seems to have taken the 
thing quietly, and to have left at her own good pleasure. 
“The language is singularly vague and indefinite upon this 
point of her being ordered to leave the defendant’s house.” 
This consideration had much weight in the decision of that 
case, and distinguishes it from our case, and that of Coble v. 
Coble, 2 Jones’ Eq. Rep. 392, and Larp v. Earp, 1 Jones’ 
Eq. Rep. 239. 


Per Curiam. Decree below affirmed. 
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HENRY CARVER, Ez’r., and others against SAM’L D. OAKLEY and others. 


It is a general rule, that where property is given to a class, as many of that 
class will be included as can be, without doing violence to the instrument. 

Where, therefore, an estate was given, by will, to such grand-children of A, 
as should be alive when B died, and B died in the life-time of the testator, 
it was Held that the grand-children born after the death of B, but in the 
life-time of the testator, take under the bequest. 


CavsE removed from the Court of Equity of Person county. 
The bill was filed by the executor of the will of Josias Car- 
ver, senr., and certain legatees therein named, to obtain a 
construction of the following clause of the will: ‘I lend unto 
my daughter-in-law, Betsy Carver, widow of my deceased son 
Josias, during her life or widowhood, the following property, 
that is to say, (describing several slaves,) and at her death, or 
marriage, I direct the sarme to be equally divided between 
the grand-children of my said deceased son, Josias, or such 
of them as may be living, and in being at that time.” Eliza- 
beth Carver died in the life-time of the testator, leaving her 
surviving the following grand-children of the said Josias, jr., 
to wit, Martha J. George, Elizabeth Oakley, Elizabeth F. Renn, 
Jas. B. Hutchins, Nancy Hutchins, John Hutchins, Martha 
Carver, Elizabeth Carver, Sarah Carver, James Carver, John 
Paul Carver, Sarah J. Carver and Elizabeth Carver, jr., who 
were all in being at her death, and at the death of the testator. 
These are plaintiffs with the executor. Subsequently to 
her death, there were born the following persons, to wit, Sam- 
uel D. Oakley, Thomas Renn, William Hutchins and Josias 
Carver, junior, grand-children of the said Josias Carver, jr., 
who were all in being at the death of the testator. The exe- 
cutor sets forth that the plaintiffs, to wit, the grand-children 
of Josias Carver, born, and in being, previously to the death 
of Mrs. Betsy Carver, claim the whole of this bequest, while 
the defendants, those other grand-children, born subsequently 
to death of the intended first taker, Betsey Carver, contend 
that they are entitled to participate therein. They were call- 
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ed on to appear and interplead, so that the executor might 
be protected by a decree of this Court in paying over the 
said legacy. 

The defendants, the younger grand-children, answered, not 
denying the statements of the bill, but insisting on their rights 
to share equally in the bequests aforesaid. 

The cause was set down on bill, answer and exhibit, and 
transmitted. 


J. H. Bryan, for the plaintiffs. 
No counsel appeared for the defendants in this Court. 


Battie, J. We think that there cannot be any reasonable 
doubt as to the proper construction of the will of the testator, 
Josias Carver,sen. The testator certainly supposed that the in- 
tended legatee, for life, Betsey Carver, would survive him, and 
the slaves given to her, for life, were, at her death, or marriage, 
to be equally divided between such of the grand-children of 
his deceased son, Josias Carver, jr., as might be then living. 
The death of Betsey Carver, in the life-time of the testator, 
removed her life estate out of the way, and the grand-chil- 
dren of Josias Carver, jr., must take immediately upon the 
death of the testator, just as if no previous life estate had been 
mentioned in the will. That being the period for the division 
of the property, all the grand-children, who were then living, 
are entitled to a share in it. It is a well established rule of 
construction, that when property is given, by will, to a class, 
as many of the class shall be included in the benefit of the 
gift as can be, without doing violence to the language of the 
instrument. Here, the period of division among the grand- 
children, as a class, is the death of the testator, and we think 
all must be embraced, who were then in being. Let a decree 
be drawn for a division according to this opinion. 


Per Cvriam, Decree accordingly. 
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ROBERT F. JOHNSTON against STEPHEN L. HOWELL. 


Where the administrator of an estate, permitted two slaves to go into posses- 
sion of a distributee, before all the debts were paid, upon condition 
that he should give a refunding bond, which he sold to another with 
out giving the bond, and an action of trover was brought by the ad- 
ministrator against the purchaser, and recovery had for the value of the 
slaves, in a bill by the purchaser to enjoin the collection of this judgment, 
for all beyond the distributees’ share of the unpaid debts, it was Held that 
his hability is that which would have existed against the distributee on 
his refunding bond, had he given one. 


Apprat from an interlocutory order, made in the Court of 
Equity of Davie county, dissolving an injunction. Judge 
Battery presiding. 

The bill filed by the plaintiff, upon which the injunction 
issued, stated, in substance, that Wm. F. Kelly died intestate, 
in the county of Davie, leaving his wife and ten children, him 
surviving ; that he had a large property, real and personal, 
but was much involved in debt; that the defendant adminis- 
tered on his estate ; that before he had paid the debts, he con- 
curred in a petition, filed in the County Court of Davie, for a 
partition of the slaves, and that such partition was according- 
ingly made, but that before the defendant gave up his right 
to the property, he required and took refunding bonds from 
the next of kin, in every instance, except that of one of the 
son’s, John Kelly, who got possession of two valuable slaves, 
Kerr and Amy, under an understanding, and upon condition, 
(as it afterwards appeared) that he would execute and deliver 
to the administrator forthwith, a refunding bond, such as is 
required by law; that the said John Kelly might then have 
given the bond, if the administrator had urged it, but that 
afterwards becoming insolvent, he was totally unable to com- 
ply with this requisition ; that John Kelly, after getting pos- 
session of the slaves, sold the:n to the plaintiff, for a full price, 
and delivered them to him, and the plaintiff avers that he 
then had no knowledge of John Kelly’s insolvency, nor of the 
condition upon which the slaves had gone into the possession 
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of the said John, and had no ground to doubt the entire suffi- 
ciency of the title which he made him; that afterwards on 
being called on to deliver up the slaves in question, or give 
the refunding bond required by the agreement with Kelly, 
in the full belief that he was not bound to do so, either’in 
law or equity, he refused to do either; that the defendant, as 
administrator, brought an action of trover against him, for the 
conversion of the slaves, and finally obtained a judgment in 
the Supreme Court, for the value, to wit, $ ; that execu- 
tion was taken out for that amount, and was at the time of 
issuing of the injunction in the hands of the sheriff of Davie 
county; that he went to the defendant and offered to make 
a refunding bond in behalf of John Kelly, and requested him 
to stop the execution, except as to the costs, which the plain- 
tiff proposed to pay, and also offered to pay the defendant a 
proportional part of the debts that had come against him, as 
the administrator of Wm. F. Kelly, since the partition, that 
is, the proportion in respect to the value of these slaves, for 
which the recovery was had, but that the defendant refused 
to stop the progress of the execution, and was threatening to 
enforce it for the whole amount. 

The defendant states, in bis answer, that there are several 
important debts unpaid, which will require about $500 of the 
recovery made against the plaintiff in the court of law, as the 
proportion of John Kelly, that in this estimate is included about 
$150, which the said John Kelly owes for property purchas- 
ed by him at the administrator’s sale ; that he had given in- 
structions to the sheriff only to raise the sum of $500 upon 
the execution in his hands, and that it is not his intention to 
collect the residue, unless other claims arise against the estate 
of his intestate, of which he has no knowledge. 

On the coming in of the answer, the defendant moved for 
the dissolution of the injunction, which was ordered, and the 


plaintiff appealed. 


Boyden, for the plaintiff. 
Clement, for the defendant. 
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Barrte, J. Had the plaintiff given the refunding bond, 
which we think the defendant, as administrator of William F. 
Kelly, had a right to demand, he would have been responsi- 
ble thereon, for the whole liability of John Kelly, in the con- 
tributions necessary for paying the outstanding debts due 
from the estate of the defendant’s intestate. At least, such 
would have been the equity of the plaintiff, as against the dis- 
tributees of the estate of the intestate, other than John Kelly, 
from whom the plaintiff purchased the slaves mentioned in 
the pleadings. As the defendant permitted the next of kin 
of his intestate to divide the slaves before he had paid off the 
debts and settled the estate, relying on the refunding bonds, 
which they respectively gave, we think he can not, in a court 
of equity, call upon the plaintiff for more than may be neces- 
sary to pay his share of the outstanding debts. From this, it 
appears that the injunction ought not to have been dissolved 
in toto, but only pro tanto, the amount indicated above; and 
in that amount, is not to be included the sum due the defend- 
ant from Jolin Kelly, on account of his purchases at the sale. 
That is adebt which the defendant ought to have collected, or 
at least secured, before he permitted the division of the slaves, 
and for it, the plaintiff is in no way responsible. 

The interlocutory order, dissolving the injunction én éoto, 
must be reversed, and this opinion must be certified to the 
Court below, to the end that the proper order may be there 
made as herein indicated. 


Per Curiam, Decree accordingly. 





SARAH B. COAKLEY and others against HENDERSON L. DANIEL 


and others. 


Where a testator evinced, by the context of his will, a clear intention to di- 
vide an estate equally between two of his sons, and a daughter and her 
children, the following devise to wit, “all the property to be divided be- 
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tween S and A and B, share and share alike,—to A and B and their heirs 
and assigns as gifts—to S as a loan for the benefit of her and her children,”’ 
was Held to mean a limitation to S, for her life, remainder to her children, 
as well those in being, as those that might be born thereafter. 


Cause removed from the Court of Equity of Wake County. 

This was a petition for the sale of land for partition. The 
The plaintiffs, William A. Coakley and his wife Sarah B. 
Coakley, set forth in their petition that the latter was the 
daughter of Zadoc Daniel, who devised to her and her two bro- 
thers, Henderson and Thomas, the land in question as tenants 
in common in fee simple, to take effect and be enjoyed after the 
death of their mother, Mrs. Martha Daniel; that she had lately 
died, and that before her death, Thomas, one of the joint lega- 
tees above mentioned, died intestate, without ever having 
married, and without leaving issue ; that the plaintiff, Sarah and 
the other sisters and brothers of thesaid Thomas, of whom there 
are ten in all, are entitled, as heirs at law, to his third part of 
the land in question. Henderson Daniel, and the rest of the 
children and heirs at law of Zadoe Daniel, as also the infant 
children of Mrs. Coakley, are made defendants. Several of 
the defendants answered, and judgment pro confesso was ta- 
ken as to the others. The heirs at law of Zadoc Daniel insist- 
ed that the share of Mrs. Coakley is only a lite estate to her 
during her life, and that afterwards descends to them as the 
heirs of the said Zadock, the reversion not having been dis- 
posed of by the said will. The children of Mrs. Coakley, by 
their guardian ad litem, also answered, insisting that one third 
of the land in question was devised by the will of Zadoc Dan- 
iel to their mother for her life, and after her death, to them in 
remainder. 

The portions of the will of the said Zadoc, upon which these 
controversies arise, are as follows: 

After providing for the children of a former marriage, and 
for his existing wife, by giving her a considerable number of 
personal chattels, and a life estate in the land in question, the 
will proceeds: 

“The residue of my property to be sold, and divided be- 
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tween my three youngest children, (the issue of the second 
marriage,) viz: Sarah B. Coakley, Henderson L. Daniel and 
Thomas P. Daniel, in the following manner, to wit: having 
advanced to Henderson L. Daniel one hundred dollars, to Tho- 
mas P. Daniel thirty dollars, and I have also loaned to my 
danghter, Sarah B. Coakley, seventy dollars, Thomas P. Daniel 
to receive as a gift seventy dollars, and Sarah B. Coakley to 
receive thirty dollars as a loan, and the residue, if any, to be 
equally divided among the three, to Henderson and Thomas, 
as gifts, and to Sarah, asaloan.” * * * 

“In case my wife should not marry, at her death, all the 
property to be divided between Sarah B. Coakley, Henderson 
L. Daniel and Thomas P. Daniel, share and share alike—to 
Henderson and Thomas and their heirs as gifts—to Sarah B. 
Coakley, as a loan, for the benefit of her and her children.” 

The cause was set for hearing upon the bill, answers, form- 
er orders and exhibit, and sent to this Court by consent. 


Rogers and Fowle, for the plaintiffs. 
E. G. Haywood, for the defendants. 


Barrie, J. No person who reads the will of the testator 
can, for a moment, doubt that his intention was to give what 
he called the balance of his property to be equally divided 
between his two sons, Henderson and Thomas, and his dangh- 
ter, Sarah B. Coakley, and her children; the two sons, taking 
a third part, each, and the daughter, and her children, taking 
the remaining third part. His desire for such an equal parti- 
tion, was so strong, that in one part of his will, he directed 
that one of his sons and his daughter should each be paid sums 
sufficient to make up one hundred dollars, the amount which 
he had advanced in money to the other son. The only ques- 
tion, then, is, whether that intention, in favor of the daughter, 
and her children, is expressed in terms sufficiently explicit to 
enable the Court to give it effect. The language in which the 
residue of the testator’s property is given to the three children, 
is in one clause of the will “to be equally divided between the 
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three, to Henderson and Thomas as gifts, and to Sarah as a 
loan.” In another clause, where he provides for a division, 
after the death of his wife, the testator expresses himself thus: 
“all the property to be divided between Sarah B. Coakley, 
Henderson L. Daniel and Thomas P. Daniel, share and share 
alike, to Henderson and Thomas, and their heirs and assigns, 
as gifts, to Sarah B. Coakley, as a loan, for the benefit of her 
and her children.” The counsel for Mrs. Coakley and her 
children, contend that by a fair construction of the language 
contained in these clauses, she took an absolute interest in the 
property, to be held in trust for the benefit of herself and chil- 
dren, born, or to be born; or, that she and her children, then 
born, took an absolute interest in the property; or, that she 
took it for life, with remainder to the children which she then 
had or might afterwards have. The counsel for the other par- 
ties contends, on the contrary, that she took a life estate only 
for the benefit of herself and her chiidren, and that the re- 
mainder in the property is undisposed of by the will, and 
must be distributed accordingly among the heirs at law and 
next of kin of the testator. 

It is not very easy to conceive what precise idea the testa- 
tor attached to the word “loan.” It is very certain that he 
did not intend a mere bailment; because he uses it in connec- 
tion with the thirty dollars which his daughter was to receive 
to make her advancement in money equal to what he had 
given to one of her brothers. He speaks, also, in two sepa- 
rate clauses, of an equal division of the property between her 
and her brothers, and yet, nothing could be more unequal if 
she, or she and her children, were to be mere bailees for life of 
one third of the property, and her brothers were to take, each, 
his share, absolutely. Besides, the “loan” is not confined in 
express words to a life estate, but it is to her indefinitely. We 
must, then, seck for another meaning of the term “loan,” and 
we are satisfied that the testator intended to use it in a sense 
opposed to the absolute interest which he gives to his sons,— 
In other words, he meant that she should not take it to be dis- 
posed of absolutely at her pleasure, but that her interest in it 
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was to be limited to her for life, and then it was to be for the 
benefit of her children. It will be noticed that the devise and 
bequest is not to her and her children, which, as she had chil- 
dren at the time of her father’s death, would have given the 
property to her and them, as tenants in common, according to 
the case of Moore v. Leach, 3 Jones’ Rep. 88, but it is to her 
“for the benefit of her and her children.” The clause is to 
be construed like those which were the subject of decision in 
the case of Bridges v. Wilkins, 3 Jones’ Eq. 342, and Ches- 
nut v. Meares, ibid 416. The last was the case of a trust, but 
we held that for the purpose of carrying out the manifest in- 
tent of the settler, we were at liberty to put the same construe- 
tion upon it, as we would upon a like limitation in a will. It 
has been suggested, that the cases of Moore v. Leach and 
Bridges v. Wilkins, were opposed to each other, because one 
of the sisters of the testator, in the latter case, had a child liv- 
ing at his death, and yet, we held that she took a life estate, 
only, in the property given, with a remainder to all her chil- 
dren, as a class. But, there is this manifest difference between 
the two cases, that in the former, the devise is to one woman 
only, and her children, she, at the time, being a married wo- 
man, and having children, while in the latter, the bequest 
was to all the testator’s sisters and their children, most of 
whom were then unmarried, and without children. In the 
case of the unmarried sisters, the intention of the testator, in 
favor of any children which they might have, could only be 
carried out by giving the sisters, estates for life, with remain- 
ders to their children respectively as a class, which would, of 
course, embrace all they might have during life. As the mar- 
ried sister was embraced in the same clause, and as no distine- 
tion whatever was indicated in the will between her, and the 
others, the same construction was applied to her also. The 
cases of Crawford v. Trotter, 4 Madd, Rep. 362, and Morse 
v. Morse, 2 Sim. 485, referred to in Chesnut v. Meares, show 
clearly, that when the intention of a testator, or settler of a 
trust requires it, the children will not take with their mother, 
but in remainder after her. 
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We admit that the language of the testator, in the will un- 
der consideration, is untechnical, and of doubtful import, but 
where we discover a clear intention in him to make an equal 
provision out of certain property for two of his sons and his 
daughter and her family, we feel bound to put a construction 
on it (even though it may seem somewhat forced) which will 
effectuate that intention. 


Per Curtmam. The plaintiff may have a decree in accord- 
ance with the principles herein declared, 








EDWARD GRAHAM against CHARLES SKINNER and others. 


Every order of a court of equity, by which the rights of the parties may be 
affected, may be reviewed in the Supreme Court. 

An appeal, therefore, to the Supreme Court, will lie from an order of a court 
of equity, allowing an amendment to an answer. 

Before amendments to an answer are allowed, the Court should be satisfied 
that the reasons assigned for the application are cogent; that the mistakes 
to be corrected, or the facts to be added, are made highly probable, if not 
certain; that they are material to the merits of the case in controversy ; 
that the party has not been guilty of gross negligence, and that the mis- 
takes have been ascertained, and the new facts have come to the know- 
ledge of the party since the original answer was put in and sworn to. 

An order, therefore, made in the Court of Equity allowing an amendment to 
an answer, upon metion, merely, without being supported by an affidavit, 
and without its being shown that an amendment was needed, or what 
amendment was proposed, was Held to be erroneous. 

The modern practice in amending an answer, is to let the original remain on 
the file, and to put in a supplemental answer containing the new matter or 
correction. 

A bill of exceptions, or a case stated by the presiding Judge in the nature of 
a bill of exceptions, is inadmissible upon an appeal from an inferior, to a 
superior, Court of Equity. 


Appa. from an interlocutory order, made in the Court of 
Equity of Wake county, his Honor, Judge Many, presiding. 
This cause was before the Court at June Term, 1857, vide 
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Jones’ Eq. vol. 3, page 152, upon an appeal from an interlo- 
cutory decree, refusing to dissolve an injunction. It was cer- 
tified back to the Court of Equity of Wake, that there wasno 
error, and it stood on the docket of that Court at the Spring 
Term, 1857, when, on being called, a motion was made by 
the plaintiff to set down the cause for hearing upon the bill 
and answers, and immediately thereafter, a motion was made 
by the defendants to amend their answers. The motion of 
the plaintiff was disallowed, and that of the defendants al- 
lowed, and it was ordered by the Court that the defendants 
might amend their answers; from which order, the plaintiff 
prayed an appeal to the Supreme Court, which was allowed. 

Accompanying the transcript of the record of the Court be- 
low, is the following statement, made by the Judge, who 
heard the motion below : 

“On calling of this cause, motions were made by the re- 
spective parties, viz.,on the part of the plaintiff to set the 
cause down for hearing on the bill and answers, and on the 
part of the defendants to amend their answers. The plain- 
tiff contested the amendments of the answers, cn the general 
ground, that it was not fit to be done at this time, but the 
Court allowed the same, and the plaintiff prayed an appeal, 
which was granted.” Signed by the Judge. 


E. G. Haywood, for the plaintiff. 
Moore, for the defendants. 


Barrie, J. This is an appeal from an interlocutory order 
from the Court of Equity, for the county of Wake, and in de- 
ciding upon it, we can take into consideration only the ques- 
tion which is presented by the record of the pleadings and 
proceedings in the cause. A bill of exceptions, or a case sta- 
ted by the presiding Judge, in the nature of a bill of excep- 
tions, is unknown to, and inadmissible in an appeal, or any pro- 
ceeding in the nature of an appeal, from an inferior to a Su- 
perior court of chancery. 

It was introduced into trials in courts of law by the statute 
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of 13 Ed. 1 ch. 31, was continued in our revised statutes of 
of 1836, (Rev. Stat. ch. 31, sec. 103,) and is contained in the 
Revised Code, ch. 31, sec. 9, but it has never been applied to 
the proceedings of a court of equity, either by statute, or by 
the practice of the court. We do not, therefore, feel our- 
selves at liberty to notice the statement of the Judge, which is 
attached to the transcript of the record, in this case, but must 
confine our attention, altogether, to the questions which the 
pleadings and proceedings present for our determination.— 
From these, it appears that a bill was filed in the court of 
equity for the county of Wake, to enjoin the collection of a 
_ sealed note made by the plaintiff to one of the defendants, a 
fiat for an injunction was made by a Judge in vacation, upon 
which a writ of injunction issued ; at the proper time the de- 
fendants filed answers, and thereupon moved for a dissolution 
of the injunction, which was refused, and the injunction con- 
tinued to the hearing, and they appealed from the interlocu- 
tory order to the Supreme Court, which Court declared there 
was no error in the order appealed from, and this was certified 
to the court below. The record of the latter court then states 
as follows: 

“This cause coming on, motion is made by the plaintiff to 
set the cause down for hearing upon the bill and answers, and 
immediately thereafter, motion was made by the defendants 
to amend their answers; and the motion of the plaintiff was 
disallowed, and the motion of the defendant is allowed; and 
it is ordered by the Court that the defendants may amend 
their answers, from which order of the Court, the plaintiff 
craved an appeal to the Supreme Court, which is granted by 
his Honor; the plaintiff filing immediately in court, his bond 
for the appeal, which is approved by his Honor.” 

The question which is thus presented upon the record, is 
whether the order of the Court allowing the defendants to 
amend their answers was, under the circumstances, a proper 
order; and, preliminary to that, is another question, which is, 
whether the order was not a discretionary one, into the proprie- 
ty of which, this Court cannot enquire. Upon the question of 
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the power of this Court to review the order from which the 
appeal was taken, we have no doubt. The 23d section of the 
4th chapter of the Revised Code, which authorises the Judge 
of ‘a:court of equity to allow an appeal to the Supreme Court 
from an interlocutory order, is certainly broad enough in ite 
terms to embrace the present case, whether the order was 
made in the exercise of a discretionary power or not. But it 
is argued that the allowance of an appeal from an interlocn- 
tory order of the superior court of law, is embraced in the 
same section, and is given in precisely the same terms, and yet 
it has always been held that the Supreme Court cannot review, 
upon an appeal, the exercise of a purely discretionary power 
in the superior court. That is undoubtedly true, and yet it 
is equally well settled that the superior court will review, up- 
onan appeal, a discretionary order of the county court, though 
the right of appeal is given in terms not more comprehensive 
than in the case of av appeal from the superior to the Supreme 
Court. The distinction, and the reason for it, are clearly point- 
ed out in the arguments of the plaintiff’s counsel. In appeals 
from the superior court of law, the Supreme Court is strictly 
an appellate tribunal, and can review only questions of law, 
as if they were brought before it by a writ of error. Hence, 
when the question decided, in the court below, is one of dis- 
cretion for the Judge, there cannot be any error in law, be- 
eause the Supreme Court has no means of ascertaining wheth- 
er the discretion was properly exercised or not. But the su- 
perior court is not solely an appellate court with power to re- 
view and correct the errors of the county court, in matters of 
law only; on the contrary, an appeal from the county to the 
superior court, may take up the whole cause to be heard de 
novo, upon matters of fact, as well as matters of law. The 
latter may examine testimony, if necessary, in every case, 
even those in which there may be an appeal from an interlo- 
cutory order, which does not take up the whole cause; and it 
has every means of deciding, which could be had by the coun- 
ty court. Hence, it has been allowed, in every instance, to 
review orders of the county court which have always. been 
7 
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deemed discretionary. Strongly analogous to this, is the re: 
lation between the Supreme Court and the court of equity; 
as established by the statute law of this State. In matters of 
equity, the former is not solely an appellate court to correet 
errors of law. Causes may be removed into it from the latter, to 
be heard for the first time, upon questions of fact, as well as of 
law; and, in appeals from the final decree of the court of 
equity, the causes are heard in the Supreme Court, in 
the same way. The Supreme Court has, therefore, the same 
materials for forming a correct judgment, as the court of equi- 
ty, in every case, and upon every question, whether discretion- 
ary or otherwise. Hence, we conceive, that every order of 
the court of equity, by which the rights of the parties may be 
affected, may be reviewed in the Supreme Court. There may 
be, indeed, some orders of a discretionary kind which do not 
affect the merits of the cause, as, for instance, an order for its 
continuance, or for giving time to a defendant to file his an- 
swer, from which no appeal would be entertained by the Su- 
preme Court, as, in like case, no appeal would lie from the 
county to the superior court; but from all interlocutory orders 
which do or may affect the merits of the cause, an appeal may 
be taken from the court of equity to the Supreme Court, and 
the question, whether one of law or fact, will be there consid- 
ered, and either reversed or affirmed. In every such case, it 
will be found that the question, though called discretionary; 
is not strictly so, but is one which ought to be decided upon 
the authority of established principles, or by the settled conrse 
and practice of the Court. 

Having ascertained that we have the power to entertain the 
appeal, and to review the interlocutory order from which it is 
taken, we have no hesitation in saying that the order for the 
amendment of the defendants’ answer was, under the cireum- 
stances, improper, and ought to be reversed. In considering 
this subject, we must-bear in mind, that in questions of plead- 
ing and practice, our courts of equity, are to be governed by 
the rules of the English Court of Chancery, except where such 
rules have been abrogated, altered, or modified by our statute 
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law, or, where our courts, themselves, have been compelled to 
vary them, for the purpose of adapting them to their peculiar 
organization. In the question of allowing a defendant to 
amend his answer, we are not aware of any established inno- 
vation by our courts, upon the practice in England. Very 
few cases are to be found, in our Reports, where the subject 
is mentioned, at all; and, in those, it is merely said, or intima- 
ted in general terms, that the ecurts of equity have the power 
to allow amendments in answers; (see Williams v. Williama, 
2 Hay. Rep. 220, and Daggett v. Hogan, 5 Ire. Eq. Rep. 347.) 
But the rules and regulations under which, and the extent to 
which, they will be allowed, are not specified. In the absence 
of cases decided, in our own courts, then, we must resort to 
the English cases for information on the subject. From anote 
to the case of Livesay v. Wilson, 1 Ves. and Beame’s Ch. Rep. 
149, we learn that, in cases of mistake, defendants have been 
indulged in amending their answers: 

1. In small and immaterial matters. 2. Where a mistake 
had crept into the engrossment. 3. Where new matter has 
been discovered since the original answer was putin. 4. In 
case of surprise. And 5. In mistakes of names. But where 
the defendant mistook, first, the law; secondly, where he had 
unintentionally perjured himself, and an indictment was sus- 
pended over him; and thirdly, where from the circumstance, 
that at the time of the answer put in, the defendant had not 
set forth his defense from an inability to state it with precision, 
the court has refused him the indulgence of amending. From 
the same note, we learn, that “as to the mode of amending, 
the practice formally was, to allow the answer to be taken off 
the file, and a new answer to be put onit. But the present 
practice is understood to be to permit a supplemental answer 
to be filed, leaving to the parties the effect of what was ori- 
ginally sworn, with the explanation of the subsequent answer.” 

From these rules, it will be seen that the English practice in 
allowing defendants to amend their answers, is very strict, 
and that the courts never lend a willing ear to such applica- 

_tions.. Thus, in the case of Livesay v. Wilson, ubi supra, 
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where a defendant had stated in his answer that he had' taken 
possession of the whole of certain property, and afterwards 
applied for leave to amend, upon the ground of a mistake in 
saying that he had taken possession of the whole, when in fact 
he had taken possession of a part, only, of the property, the 
Lord Chancellor, Expon, said, that as the fact was a very ma- 
terial one, he would not permit the amendment to be made— - 
“unless the defendant will tell me, on his oath, that, when he 
swore to his original answer, he meant to swear in the sense 
in which he now desires to be at liberty to swear; if he did 
not, I will not suffer him to avail himself of the fact, as he 
now represents it.” 

The courts of equity in this country have followed the Eng- 
lish practice, whenever the the question of permitting amend- 
ments to answers has come before them. The whole subject 
was considered fully, and with his usual ability, by Judge 
Story, in the case of Smith v. Babcock, 3 Sumner’s Rep. 583. 
In the course of his opinion, he enunciated the following pro- 
positions: In matters of form, or mistakes of dates, or verbal 
inaccuracies, courts of equity are very indulgent in allowing 
amendments of answers. But they are slow to allow amend- 
ments in material facts, or to change essentially the grounds 
taken in the original answer. 

Where the object is to let in new facts and defences, wholly 
dependant upon parol evidence, the reluctance of the court to 
allow amendments, is greatly increased, since it would encour- 
age carelessness and indifference, in making answers, and open 
the door to the introduction of testimony manufactured for the 
occasion. But where the facts sought to be introduced, are 
written documents or papers, which have been omitted by ac- 
cident or mistake, there the common reason does not apply in 
its full force; for such papers and documents cannot be made 
to speak a different language from that which originally be- 
longed to them. 

The whole matter is in the discretion of the court; but be- 
fore the amendments to the answers are allowed, the court 
should be satisfied, that the reasons assigned for the applica- 
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tion, are cogent and satisfactory ; that the mistakes to be cor- 
rected, or facts to be added, are made highly probable, if not 
certain; that they are material to the merits of the case in 
controversy; that the party has not been guilty of gross ne- 
gligence; and that the mistakes have been ascertained; and 
the new facts have come to the knowledge of the party, since 
the original answer was putin and sworn to. See also, Bowen 
vy. Cross, 4 John. Ch. Rep. 375. In all the cases where materi- 
al amendments to the answers are proposed to be made, it will 
be seen that the defendant must support his application by an 
affidavit, wherein he must set forth the cause of the omission 
or mistake, and the mistakes which he wishes to correct, or the 
facts which he desires to add. In the case now under conside- 
ration, nothing of this kind was done, and yet it is difficult to 
imagine one, in which all the safe-guards, which the courts of 
equity have thrown around the amendments of answers, ought 
more strictly to have been attended to. The Supreme Court 
had decided that, upon the answers as they stood, the plaintiff 
was entitled to his injunction. It is manifest that no amend- 
ments could have been of any use to the defendants, unless 
the answers could, thereby, introduce and set up new defences. 
But, although such was the state of the case, the Court below, 
upon a mere motion, unsupported by any affidavit, and with- 
out being informed, so far as we can see, why any amendment 
was wanted, or what was wanted, allowed the defendant to 
amend, ad libitum. Such an order cannot be supported, and 
must be reversed. If proper grounds be laid for the applica- 
tion, according to the well established rules of practice on the 
subject, the court of equity, from which this appeal is taken, 
will, no doubt, allow such amendments to be made to the an- 
swers, or rather supplemental answers to be put in, as under 
all the circumstances of the case, are just and proper. 

The case of Bowen v. Cross, referred to above, was like the 
present, an application to amend an answer, after an unsuc- 
cessful motion to dissolve an injunction. The Chancellor, 
Kent, allowed an additional or supplemental answer to be put 
in, but it was done upon an affidavit of the solicitor, who drew 














the answer, that the matter desired to be inserted in the 
amendment, was omitted by a mistake of his own, and not of 
the defendant. The Chancellor, after referring to the cases 
decided in the English Court of Chancery, upon the question, 
concludes thus: “There can be no doubt that the application 
ought to be narrowly and closely inspected, and a just and ne- 
cessary ease clearly made out. In the present case, the de- 
fendant moves to make sundry amendments, but there is no 
ground for the indulgence, except as to the mistake sworn to 
have arisen on the engrossment of the answer, and not discov- 
ered until it was filed; and as to the omission of the solicitor 
to make the schedule, referred to in his affidavit, a substantial 
part of the answer. The defendant handed the document to 
the solicitor when he was to prepare the answer; and, no 
doubt, it was his intention that it should have been used ina 
way the most fit and proper for his defence. The omission to 
annex it, may be imputed toa mistake of the solicitor; and, 
after some hesitation, we are inclined to permit a supplemental 
answer to be filed in respect to those two omissions, and ag to 
them only.” We have thus for our guidance, the opinions and 
practice of three of the most eminent equity Judges of mod- 
ern times; and, by them, we are taught, that while supple- 
mental answers may be put in by amendment, at almost any 
time during the progress of the cause, the permission to do so, 
is given with extreme caution, and never, in any substantial 
matter, except upon affidavit. The order made in the Court 
below is reversed, and this opinion will be certified as the law 
directs. 


Per Cvriam. Order reversed. 





JAMES LATHAM against JOHN McRORIE. 


Where the plaintiff claimed that the defendant had purchased a tract of land- 
at sheriff's sale, under an agreement that they were to be joint owners’o- 
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it, and the defendant took the sheriff's deed to himself, proof that the plain, 

. tiff, in the assertion of his right, received the rent for one year from a ten- 
ant with the knowledge and approbation of the defendant, was J/eld to be a 
fact dehors the deed inconsistent with an absolute purchase to himself, and be- 
ing corroborated by defendant's declarations admitting the plaintiff's equity, 
was a good ground for relief. 


Cause removed from the Court of Equity of Davie County. 


» In the year 1847, the defendant bid off, at a sheriff’s sale» 
three tracts of land, lying in the county of Davie, and having 
paid the money, to wit, $244, he took trom the sheriff, a deed, 
conveying to him the said several tracts. Afterwards, he re 
sold the premises at a profit of about $300. The plaintiff al- 
leges that having met with some loss, by having been the 
surety of the former owner of the land, one Veach, he con- 
ceived the purpose of purchasing the land at the sheriff’s sale, 
and re-selling at a profit, but not having the money to pay for 
it, he applied to the defendant, who was a merchant, in Mocks- 
ville, to borrow the necessary amount; that the defendant re- 
fused to lend him the money, but agreed that he would bid 
off the land, if it should go at less than its value, and let the 
plaintiff come in as a joint purchaser with him, he advancing 
the whole of the necessary funds; that a part of this agree- 
ment was, that the land should be afterwards re-sold, and that 
the two should share equally in the profits made on the resale; 
that this re-sale was in the year 1848, on a credit, the defend- 
ant taking the notes of the purchasers for the price; that he 
frequently afterwards, applied to the defendant for his share 
of the profits, but that defendant always put him off with the 
declaration that he had not yet collected the money; that 
finally, upon his urging his claim, in the year 1855, he denied, 
altogether, the plaintiff’s right to participate in the profits, and 
insisted on holding the same for his own exclusive use and 
benefit; whereupon, he immediately brought this suit. The 
prayer of the bill is for an account of the rents and profits of 
the land, received by the defendant while he held the lands 
in question, and for the payment to him of one half of the 
sums realised upon a re-sale of them, 
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‘The defendant, in his answer, totally denies the equity set 
up by the plaintiff. He says no such trust or agreement ever 
was entered into by him; that he purchased the land for his 
own exclusive use, and has never recognised the plaintiff’s in- 
terest therein in any way, and he insists upon the statute of 
limitations as a bar to the plaintiff’s claim. 

There were commissions and proofs filed in the case. The 
plaintiff proved by John A. Lefler, that in December, 1848, 
he purchased one of the tracts of land sold as the property of 
Thomas Veach; that when he first applied to McRorie to 
make the purchase, he referred him to Latham; that he and 
the latter not being able to agree, as to the price, he, witness, 
and Latham went to Mocksville together, and there, after a pri: 
vate conference between the plaintiff and defendant, McRorie 
said to the witness, they found “they could not afford to take 
less than $450,” the price which Latham had asked him; that 
thereupon he completed the bargain at that price. 

J. M. Gabard deposed that some months after the sale, the 
defendant asked him if he did not want to buy one of the 
tracts of land bonght at Veach’s sale; that he and Mr. Latham 
had bought the land to make themselves safe; that they did 
not want it, and would sell it. 

Samuel Rose deposed that between the time of the purchase 
of the lands by the defendant, and the re-sale of them, he heard 
the defendant say that he and Mr. Latham had bought the 
lands jointly, and that the profits were to be divided equally 
between them. 

Ishmael Williams deposed that shortly after the sheriff’s 
sale, he applied to the defendant to buy one of the tracts bid 
off by him, that he told him that he and plaintiff had purchas- 
ed the Veach lands to save themselves; that he then applied to 
the plaintiff for the same purpose, who said that he was inter- 
ested in the lands, but told him any trade that he would make 
with McRorie, would be satisfactory to him; whereupon he 
returned to the defendant and effected a purchase of one of 
the tracts. Wj) et 

John McCulloch states in his deposition, that he was a tenant 
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on one of the tracts of land, and had a growing crop of corn 
on it, when it was sold by the sheriff; that the plaintiff came 
to'him and told him that he and the defendant had bought 
the land jointly, and requested him to let him know when the 
corn would be shucked, so that he might come and get the 
rent, which was one third of the crop; that he gave him no- 
tice, as requested, and the plaintiff received the whole rent, 
which was a hundred bushels, and that “ McRorie never men- 
tioned to him any thing about the rent, from that day to the 
present.” 
vJoseph B. Jones testifies that he was present, in 1855, when 
the plaintiff demanded his share of the profits arising on the 
re-sale of the land, when the defendant said he had lost by 
Veach; that he could have the corn that he had already ta- 
ken, but he should hold on to the proceeds of the land to save 
himself. 

The cause being set down for hearing, on the bill, answer 
and proofs, was transmitted by consent. 


No counsel appeared for the plaintiff in this Court. 
. Clement, for the defendant. 


Barrie, J. The grourd upon which the plaintiff places his 
claim to relief, is the allegation, that by an agreement made 
between him and the defendant, the latter was to purchase 
the tracts of land mentioned in the pleadings, on the joint ac- 
count of himself and the plaintiff, and that upon a re-sale, they 
were to share equally in the profits or loss. The defendant 
denies the allegations in the most positive terms; insists that 
he: purehased the lands for himself alone, that he took the 
sheriff’s deed to himself, and that he re-sold the lands as his 
own, and for his own benefit. He insists, also, upon the stut- 
ute of limitations, and the lapse of time. The plaintiff putin 
@teplication to the answer, and the parties proceeded to take 
their. proofs. From these, it appears, that if the plaintiff 
has made good his claim to relief,neither the statute of 
limitations, nor the lapse will: bar it,and consequently, such 

















& bar has not been insisted on in the argument before us. In 
examining the proofs, we find from the testimony of four wit- 
hesses, to wit, Messrs. Rose, Gabard, Lefler, and Williams, 
that the defendant, at different times, and under circumstan- 
ees in which they could not well be mistaken, acknowledged 
that he had purchased the land on the joint account of him- 
self and the plaintiff. The witness McCulloch testifies that 
during the year, in which the lands were sold by the sheriff, 
he was cultivating one of the tracts as tenant, and that the 
plaintiff claimed and took a part of the crop as rent, upon the 
ground that he was interested in the purchase; and the de- 
fendant had never objected to it, nor said any thing to him 
about it. Mr. Jones, another witness, states that he was pre- 
sent in February or March, 1855, when the plaintiff claimed 
from the defendant an account of the profits derived from the 
re-sale of the lands, when the defendant said that the plaintiff 
might have the corn that he had already taken, but that he, 
defendant, would hold on to the proceeds of the lands to save 
himself, as he had lost by Veach, the former owner. 

This testimony makes out a case against the defendant 
80 strong, that his counsel allege nothing against it, except 
that the testimony proves nothing but the declarations of the 
defendant, and that they alone are not sufficient to convert 
the deed taken from the sheriff to himself, into one to himself 
and the plaintiff jointly ; and for this position, he relies upon 
the case of Brown v. Carson, Busb. Eq. Rep. 272, as one 
directly in point. That case was decided upon the ground 
that, except the declaration of the defendant, there was no 
proof of any fact dehors the deed, inconsistent with the idea 
of an absolute purchase. But the case is no authority for the 
present, because here, there was a very significant fact, in- 
consistent with the idea of the defendant’s having purchased 
for himself alone: the plaintiff claimed and took the rent of 
one of the tracts of land as a joint purchaser, and the defend- 
ant never claimed it himself from the tenant, nor objected to 
the payment of it to the plaintiff. It is true, that the defend- 
ant says in his answer, that he sold this corn to the plaintiff, 
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who promised to pay him for it, but this allegation is not stp- 
ported by any proof, and is discredited by the testimony of 
Mr. Jones. This, then, lets in the declaration of the defend- 
ant, as corroborating proof, and compels us to declare that the 
plaintiff is clearly entitled to the relief which he seeks. 


Per Curtay, Decree accordingly, 





ROBERT HOLDERNESS and wife and others against LAVINIA J, 
PALMER, Lvxecutrix. 


An estate, in the hands of an executor, turned out to be greatly more in debt 
than was anticipated by the testator, in consequence of which, it becoming 
necessary to sell property specifically disposed of by the will, the executor 
procured an order of the Court of Equity, and sold lands, specifically devis- 
ed, instead of slaves. Several of these slaves, while in the executor’s hands, 
died, without any fault or neglect on his part; it not appearing that. this 
substitution of the slaves for the land, was prejudicial to the general inter- 
est of the legatees, and the executor having acted in good faith in making it, 
it was Ji/eld that he was not, in equity, accountable for the value of the 
slaves that had died. 


Cause removed from the Court of Equity of Caswell county. 

The main purpose of the bill, in this case, was, to call upon 
the executor for an account and payment of legacies, under 
the will of Nathaniel P. Thomas; by a reference to the clerk 
and master, and upon a confirmation of his report, a decree 
passed upon ull the matters involved in the pleadings, except 
whether the loss of several slaves, who died while the estate 
was in the hands of the executor, should fall upon him or up- 
on the legatees, to whom they were beqeathed. 

The question, and all the facts bearing upon it, are so fully 
stated in the opinion of the Court, that it becomes unnecessa- 
ry to recite them here. 


Hill and Morehead, for the plaintiffs. 
~~ Winston, sen., and Norwood, for the defendant. 
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Bartix, J. All the matters in contest between the parties 
have been settled and adjusted, by a former decree in the 
cause, except the question, whether the executor of Nathaniel 
P. Thomas shall be charged the value of certain slaves, who 
died between the time of the death of the testator and the pe- 
riod when they were to be delivered up to his legatees. The 
testator; in his will, had directed as follows: “ That the negro 
slaves, given to my son Junius, and daughters, Virginia and 
Rebecca, shall be left and worked on my home tract of land, 
given to my son Junius, for the mutual support of my said 
daughters and son ; each of my said daughters to receive their 
share on their arriving at lawful age or marrying. And the 
said place, if they desire it, is to be their home as well as that 
of my son Junius. Until that time, the said negro slaves to 
be placed under the direction of a suitable overseer, and in 
the employment of such an overseer, a preference is to be 
given to my friend William Bryant, if his services can be 
procured at a reasonable price, to be judged of by my execu- 
tor.” In the course of his settlement of the estate, the execu- 
tor ascertained that it was much more indebted than the tes- 
tator seemed to suppose, and that to pay the debts, he would 
have to sell property specifically devised and bequeathed. 
He accordingly procured an order of the Court of Equity for 
Caswell county, to sell the home tract which had been devised 
to the devisor’s son Junius, and upon which the slaves were di- 
rected to be kept, according to the proyision of the above re- 
cited clause of the will. In the bill which the executor caus- 
ed to he filed for the sale of this tract of land, it was alleged 
that the sale would be for the best interests of the infant own- 
ers, but nothing was said about the necessity of the sale for the 
payment of debts. Lands devised to the devisor’s danghters, 
were also sold, under an order of the same court, at the im- 
stance of the executor, upon an allegation, not only that; the 
best interests of the infants would be promoted by it, but also 
that it was necessary for the purpose of paying debts, with 
the view to prevent the sale of slaves for that purpose. The 
‘sale of all the land was made by the clerk and master, and 
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eported by him to the Court, which, by an order, confirmed 
the sale, and, upon the purchase-money being paid, directed 
titles to be made to the purchasers. After the home ‘tract 
had been sold, the executor hired out the slaves bequeathed 

to'the testator’s son Junius, and his daughters, Virginia and 
Rebecca, until they were delivered to the legatees, — 
which time several of the negro children died. 

The counsel for the plaintifts contend that the executor 
violated his duty by selling the home tract of land, contrary 
to the express provisions of the will, which he had underta- 
ken to execute ; that in consequence of such sale, he had him- 
self made it necessary to hire out the women and children, 
whereby they were not properly taken care of, and several of 
the children died, and that the executor ought to bear the 
loss. For this position, the counsel cite, and rely on,’ the 
‘authority of the case of Beall v. Darden, 4 Ire. Eq. Rep. 76. 

The counsel for the representative of the executor, who is 
now dead, contends on the contrary, that the executor ought 
not to be held responsible for the loss. 1st. Because the land 
was sold by an order of a court having jurisdiction of the 
cause, and the propriety of the sale cannot now be impeached 
‘collaterally in the present suit. 2ndly. That a sale, eitherof 
land or of slaves, was necessary to pay the testator’s debts, 
‘and if it be supposed that the executor erred in selling the 
land instead of the slaves, it was only an error of judgment, 
for which, if he acted bona fide, he ought not to suffer; and 
that he acted in good faith, could not be doubted, because he 
was in no way himself benefitted by the sale of one kind of 
property more than the other. 38rdly. That it did not appear 
that the plaintiffs were, upon the whole, injured more by the 
sale of the land than they would have been by the sale of 
the slaves. 

In support of his first ground, the counsel relies upon the 

‘ease of Harrison v. Bradley, 5 Ire. Eq. Rep. 136; but it is 
unnecessary for us to consider it, as we are satisfied that the 
‘ease is, with him, upon his second and third grounds. In the 
“ease of Beall v. Darden, above referred to, it was held that 
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where an executor delays an unreasonable time, as for instanee, 
three years, to sell slaves, whom it is his duty to sell, and they 
are then lost, he will be answerable to the creditors, for their 
valueasassets. So, where an executor or administrator is guilty 
of gross neglect in suffering slaves to remain with an impro- 
per person as bailee, for a long period, and they are sold by 
him, so as to be lost to the estate, the executor, or administrator, 
will be answerable for their value to the legatees or next of 
kin. But in the same case, it is said that an executor, like 
any other trustee, is not to be held liable as an insurer, or for any 
thing but mada fides, or want of reasonable diligence. Wedo 
not controvert these positions; on the contrary, we admit their 
correctness, and intend to apply them as a test to the present 
ease. 

The executor, having sold the home tract of land, contrary 
to the directions of his testator’s will, is to be considered as 
having prima facie acted in bad faith, and the burden of 
showing that he acted bona fide, and as a man of ordinary 
prudence would, or might have done, under similar cireum- 
stances, isthrown upon him. This, we think, he has done, by 
showing that the estate was in debt, and that it was absolute- 
ly necessary to sell, either land or negroes, to pay the debts. 
An exigency had occurred, not foreseen, and therefore, not pro- 
vided for by the testator; for he no more expected the slaves, 
which he had specifically bequeathed, would be sold, than 
that the land would be disposed of. Had the slaves been sold 
instead of the land, they could not have been kept together 
on the home tract, and thus the testator’s will would have 
been disappointed as much as it was by the sale of the land. 
The executor, then, was in a strait, and yet he must do the 
one thing or the other, sell land or sell negroes; for the debts 
must be paid. Is it certain that he did not act for the best 
in selling the land? Does it any where appear, that the in- 
crease of the slaves, notwithstanding the death of some of 
them, and the rise in the value of the others, did not make them 
to be worth as much to the legatees when they received them, 
as the land would have been worth, had that been kept? An- 
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other consideration must not be overlooked. The testimony 
shows that not one of the children, who died in this State, 
did so from the want of proper attention. Two of the most 
valuable of them died of scarlet fever in the possession of the 
executor, on one of the plantations left by the testator, and 
under the care of the testator’s favorite overseer, William 
Bryant. Others were infants, from one to two or three years 
old, and died from the effects of teething. The remainder 
died in Virginia, in the possession of Wm. Thomas, a brother 
of the testator, who had very shortly after the testator’s death, 
taken them by force from the home tract, and carried them 
out of the State. For those, thus carried off against the will 
of the executor, we presume there can be no pretense to hold 
him responsible ; and as to those who died in this State, is it 
certain, or even more probable, that the scarlet fever and 
teething might not have caused their death on the home plan- 
tation as well as any where else? Weare by no means sat- 
isfied that the plaintiffs were not, on the whole, as much ben- 
efited by the executor’s keeping the negroes, as they would 
have been by his keeping the land. But if that were not so, 
and it were an error to sell the land instead of the slaves, it 
was a mere error of judgment, committed in good faith, and 
one which any man of ordinary prudence might have com- 
mitted. The executor was not intended to be, nor was he 
in fact, benefited by it, and it would, therefore, be too broad 
a rule to make him responsible for a loss which did not, after 
all, follow as a necessary, or even a probable, consequence of 
his acts. It must be declared, then, that the estate of the ex- 
ecutor shall not be charged with the value of the deceased 
slaves in question, and the exception is therefore overruled, 


Per Curiam, Decree accordingly. 

















_ JOSEPH WEISMAN against THE HERON MINING CO. and others. 


If a defendant wishes to avoid a full answer, he must demur to the relief and 
discovery sought. 

But a defendant cannot answer a bill in part, and introduce new matter as 
going to defeat the plainttff’s equity, and insist on that as a reason why 
he shall not answer another part of the bill. 

Where he wishes to avoid an answer in respect to a particular matter, (as that 
it will criminate him, &c.) he must answer the other parts of the bill, and 
demur to the discovery of such particular matter. 

Where defendant wishes to avoid a full discovery, on the ground, that there 
is a fact which defeats the plaintiff’s equity, he must allege such fact by 


The Court disapproves of the practice of setting forth arguments in support of 
the equifies relied on, either in a bill, or answer. 


Tuts was a suit removed from the Court of Equity of Wake 


county. 
The general scope and object of the bill was to enforce the 


equities, growing out of a contract, in writing, between the 
plaintiff, Weisman, and Richard Smith, the testator and de- 
visor of the defendants, Penelope and Mary A. Smith, and 
against the latter and their alienees. 

The plaintiff sets forth, in his bill, that in 1842, at great 
pains, and outlay, he discovered a large extent of plumbago 
in the vicinity of Raleigh, and not having the requisite means 
to purchase, he engaged the testator, Richard Smith, husband 
of defendant Penelope, to join him in purchasing the land, 
upon which this mineral existed ; that accordingly, they en- 
tered into a covenant, in writing, in which it was stipulated 
that in consideration of the plaintiff’s disclosure of his discov- 
ry, the said Smith should, from time to time, advance the 
funds requisite to purchase these lands, to an amount, not ex- 
ceeding $10,000; that as soon as any such tracts shall be pur- 
chased, Smith was to convey one-half thereof to him, Weis- 
man, in fee; also, that he should convey to plaintiff one-half 
of all the land he, Smith, had purchased, in furtherance of 
their plans of manufacturing and selling mineral, before the 
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execution of this covenant, and that he, Weisman, was to con- 
vey one-half of all the lands which he had purchased, or 
might purchase, with the same object and views; that plain- 
tiff was to pay Smith $3,500, at the expiration of five yearsj 
with interest, for his moiety, for which plaintiff pledged his 
interest ; that should the purchase of these lands exceed 
$10,000, the excess should be a charge upon the profits of the 
concern, and that neither party should appropriate any part 
of the profits until such excess and expenses of the business 
were paid off ; that as soon as the purchases were made, the 
parties should commence the business of raising, preparing 
for market, and selling this mineral, and that plaintiff should 
devote the whole of his time to the superintendence of the 
business; that each party should keep proper accounts of the 
business, and that if no profits should arise, each party was to 
pay one half of the excess over $10,000; that all monies 
should be paid into the hands of Smith, who should makead* 
vancements to carry on the business, and that all transactions 
should be carried on under the name of “Smith & Weisman.” 
And tliat it was further covenanted as follows, to wit: “That 
if either party shall, at any time, wish to withdraw from said 
concern, he shall not be at liberty to sell or convey his sharey 
or moiety, or any part or portion thereof, to any other person 
before he shall have given to his copartner at least 12 months 
- totic thereof, and to whom the refusal to purchase shall alt 
Ways be given, within that time. And the said parties do sev- 
erally agree to bind, and do bind themselves, their heirs, exee- 
ators, administrators, to the strict performance of this last ar 
ticle.” 

"That the said Smith, in pursuance of the covenant, pttrchas- 
64 the following tracts of land in Wake county, viz: the 
“Gook tract” of 460 acres; although the conveyance was pri- 
oF t6 the covenant, yet it was purchased in pursuance of the 

tafterwards embodied in the covenant above recited} 

thée*“*Sanunders tract” 82} aeres; the “Collins tract” 537% 

aérés;*the “Haywood or Harrison tract”; the “Robeteau 

tfact” 50 acres; the “ Malone tract” 176 acres; the “Finch 
ee 8 . 
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tract” 55 acres; the “Johns tract” 700 acres; the “Spikes 
or Jeffrey’s tract ” 340 acres; the “McDade tract” 130 acres; 
the “Stuart tract” 176 acres; the “ High tract” 400 acres; 
one half of the mining interest in the “ May tract”; the min- 
ing interest in a tract owned by William Hill 700 acres; the 
“ Evans’ Heirs tract” 256 acres; the “ Alfred Jones tract” 
556 acres; the “ Hollister tract” 880 acres, also a small tract 
of 4 acres called the the “ Mill tract ;” amounting in the whole 
to 5956 acres; the titles of all of which were made to the said 
Smith, as plaintiff alleged, for the benefit of plaintiff and him- 
self, and in which, he insisted under their contract he was en- 
titled to a pre-emption or refusal. The Dill alleges that the 
said Smith bought for the like use other lands, the bonndaries 
and description whereof, were unknown to the plaintiff and 
which he prays may be discovered, to the end that he may be 
admitted to his rights in the same, as above set forth. He 
asks for a discovery as to whether there were not other 
lands bought by Smith, than those stated in the bill. 

To the interrogatory, based upon this allegation, neither of 
the answers responded, and for this the plaintiff excepted. 
This is the plaintiff’s fourth exception to the defendants’ ans- 


wers. 
FIRST EXCEPTION, 


The bill alleges that after the death of Richard Smith, hig 
widow Mrs. Penelope Smith and his daughter Mary A Smith, 
to whom these lands were by him devised, sold the same to 
the defendant Winder, in fee simple, and avers that he had 
notice of the covenant above set out, and of the plaintiff’s pre- 
emption right under it. He professes his willingness to pay 
the amount which Winder actually gave for the land, but 
suggests that that sum was much less than the consideration 
money inserted in the deeds of conveyance to him, and that 
the sum was exaggerated in order to deter him from making 
the election which he claims to be his right under the deed of 
covenant above recited. He calls on these defendants Win- 
der, Mrs. Smith and her daughter to discover whether any 
part of this price was paid and if so how much. 
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To the interrogatory shaped upon these allegations, the de 
fendants Penelope and Mary Smith say, they decline to ans 
wer as being “impertinent, irrelevant and useless.” The de 
fendant Winder in response to this interrogatory says 1st 
That he never heard of this pre-emption claim until after he 
purchased, and had no knowledge of it. That the plaintiff 
himself in many instances acted as if none such existed, or as 
if he had abandoned it. The answer goes on here to state 
various passages between the plaintiff and himself and 
others, inconsistent with the claim. 2ndly. That this right 
was settled, compromised and given up in a new arrangement 
between Smith, Weisman and one Ilepburn, whereby one half 
of all these lands, except the mill tract, was conveyed by 
Smith to Hepburn and the plaintiff. 3rdly. That even when 
the contract of 1843 was in force, the provision for a pre-emp- 
tion was a nullity, because it was utterly impracticabie of exe- 
ctition. 4thly. That if practicable it was personal, and was 
annulled by the death of Smith, and likewise by the sale to 
Hepburn, when the interests of the parties became unequal. 
5thly. That the covenant did not run with the land, and as 
this defendant purchased, without notice, he is not affected: 
and that for these reasons this defendant is advised, and being 
so advised, he insists that the demand made by the plaintiff 
to be informed by this defendant of the price at which he 
bought, or contracted to buy of the devisees of Richard Smith, 
their interest in the said mineral lands, is “irrelevant and im- 
pertinent, and that he is not bound to answer the same, or 
make any discovery thereof and this defendant therefore de- 
clines to make answer thereto.” To both these answers to 
this interrogatory the plaintiff excepts, which is his jirst ea 
ception. 

SECOND EXCEPTION. 

Mrs. Smith and her daughter had been sued by Winder up- 
on their covenant of seizin and recovery had’againt them in 
the Supreme Court upon the ground that there was a contingent 
limitation in the will of Richard Smith to the children of 
Mary Smith if she should ever have any, which disabled the 
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bargainors from conveyingan absolute fee. The plaintiff prays, 
in this same connection, a discovery whether the price agreed 
to be paid by Winder for these lands was not greatly abated 
on account of this recovery. To this inquiry the defendants 
decline to answer, alleging the same reasons for not doing so 
as to the other branch of the inquiry. 

THIRD EXCEPTION. 

The pleadings show that after this covenant between Smith 
and Weisman in 1843, Weisman went to Philadelphia to es- 
tablish a factory and store-louses where the mineral in ques- 
tion was to be refined and sold; he alleges that he went to 
great expense in making preparation for this business, but 
Smith cent him on little or none of the material ; that he, hear- 
ing that Smith was endeavoring to thwart and harrass him 
because his means were limited, sold one half of his inter- 
est to one Hepburn, a capitalist of that city, for $10,000 with 
the purpose of raising the means thus acquired in performing 
his part of the miniug and manufacturing business more vig- 
orously, but when they went to Smith to convey the legal 
title of his fourth to Hepburn, he refused to do so unless this 
whole sum of $10,000 was paid to him, Smith; he alleging 
that by the contract $3,500 was due him for the land on the 
first $10,000, and that the remainder, to wit, $6,500 was due 
on account of the excess of land over the sum first specified 
in the deed of covenant; that Hepburn, not having the money 
beyond the $3,500, gave his bonds to him, the plaintiff, for 
the remainder, which he endorsed to Smith, and Smith having 
conveyed a fourth of the land to each, both Hepburn and him- 
self mortgaged their interest in these lands for the payment 
of these bonds. The plaintiff alleges that he and Hepburn 
had a controversy which was adjusted by arbitration, and the 
latter sold his share in this property to the defendant Winders 
afterwards when the defendant Winder bought Smith’s half 
from his devisees, the bonds which Hepburn had given (en- 
dorsed by plaintiff) were assigned by Mrs. Smith, the exeeu- 
trix of R. Smith, without recourse, to R. F. Stockton, but deliv- 
ered to the defendant Winder, by whom it is alleged in plain- 
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tiff’s bill, they were sent to Philadelphia, where plaintiff lived, 
and suit brought against him for the purpose of harrassing and 
oppressing him and to worry him into a sacrifice or abandon- 
ment of his rights. The plaintiff alleges that this indorsement 
to Stockton was illusory ; that he did not pay any thing for the 
bonds, or if so, a mere nominal sum, and prays a discovery as 
to this fact. Neither of the answers respond as to the amount 
paid to the Smiths for these bonds or whether any thing was 
paid by him, either for himself or for R. F. Stockton, nor do 
they answer as to the imputed design of harrassing the plaintiff, 
and for these omissions the plaintiff excepts, which is the third 
exception. 

The cause was set down to be argued on the exceptions and 
sent to this Court. 


Graham and G. W. Haywood, for the plaintiff. 
Moore and Mason, for defendant Winder. 
Miller, for the Smiths. 


Pearson, J. Itis the settled practice of this Court, when the 
defendan: wishes to avoid a full answer, and to raise the ques- 
tion that the plaintiff has no equity upon his own showing, he 
must demur to the “relief and discovery,” on the ground, 
that it is not material for him te answer, inasmuch as the 
plaintiff, admitting every thing for the sake of argument, has 
not made out a case. When he wishes to avoid an answer in 
respect to a particular matter, on the ground that it would 
criminate him, or disclose matter confided to him as counsel, 
or an affair of State, he must answer the other parts of the 
bill, and demur to the “discovery” of such particular matter. 
When he wishes to avoid a full answer, on the ground, that 
there is some fact which defeats the plaintiff’s equity, he must 
allege the fact by plea, so that the plaintiff may take issue; 
and when he wishes to avoid an answer to some particular 
matter, on the ground, that there is a fact, which excuses him 
from making a discovery in respect thereto, he must answer the 
other parts of the bill and allege the fact by plea, as that he 
is a purchaser for valuable consideration, without notice, and 
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therefore is not obliged to discover his title. With these ex- 
ceptions of a demurrer to the discovery of a particular matter, 
and a plea in respect to some particular matter, as to which 
a discovery is asked for, the general rule is, “a defendant, if 
he answers at all, must answer fully” to all allegations which 
are material to the equity set vp by the bill: so that if the 
answer is excepted to, as not responsive to a particular alle- 
gation, and he puts the omission on the ground of its being 
immaterial, the exception is heard upon the assumption that, 
according to the plaintiff’s own allegations, and supposing 
him entitled to the equity which he seeks, the particular alle- 
gation is impertinent. The defendant Winder, in this case, 
attempts to make an entire departure from this practice. Af 
ter setting out many matters by way of defense, and respond- 
ing to other facts of the bill, he declines to answer a par- 
ticular allegation, and sets out én extenso, five reasons for 
doing so; which involve new matter introduced by his an- 
swer, in regard to which, of course, at this stage of the pro- 
ceeding no declaration can be made, and upon the hearing of 
the exception, it is insisted, in his behalf, that an answer 
should not be required, because the allegation was immateri- 
al, on the broad ground, that according to the plaintiff’s own 
showing, he had no equity ; thus attempting to draw in ques- 
tion the plaintiff’s equity, upon an exception to the answer, 
instead of doing so by the orderly mode of filing a demurrer, 
whith gives notice to the opposing counsel, and upon which 
the whole matter, being fully debated by counsel, on both 
sides, and being considered by the Court, its opinion may be 
declared, and a definite action taken, either by dismissing the 
bill for the want of equity, or by a declaration of the plain- 
tiff’s rights, and an order that the defendant answer. One 
or two cases were cited, by which it appears, that in several 
of the States a departure has been made from the practice 
stated above, and by the case of Hardiman v. Harris, 17 
Curtis, 372, it seems that the Supreme Court of the United 
States, on an exception to the answer, will decide upon the 
plaintiff’s equity. It may be, that the inconvenience of the 
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practice is not so perceptably felt in that Court, becanse the 
opposing counsel, and the Court are furnished with printed 
briefs, containing a list of the authorities that are relied on, 
But we are satisfied that this new practice is both inconven- 
ient and unfair. The inconvienence is readily perceived, and 
the unfairness consists in this: if the plaintiff has no equity, 
the defendant is not obliged to answer, and when, instead of 
demurring, he puts in an incomplete answer, the motive must 
be to take advantage of the occasion, in order to make a fa- 
vorable impression, by setting out his matters of defense, and 
denying all the allegations of the bill as far as his conscience 
will permit, and stopping short on the ground that the plain- 
tiff has no equity any how! For these reasons, we will not 
permit a departure from our practice. 

While upon the subject, we enter our protest against the 
practice, which we perceive, not only by the pleadings in this, 
but in several other cases, within the last few years, is grow- 
ing up; we refer to setting out in the bill, or answer, the rea- 
sons or causes of argument, which tend to support the case, or 
the defense. The place for all this is upon the argument of 
the cause and not in the pleadings, and the practice, besides 
incurring unnecessary costs, is productive of very great incon- 
venience ; for when it becomes necessary to look over the 
pleadings for a particular point, it is literally “ hunting for a 
needle in a hay stack.” 

The present case is complicated, because the plaintiff seeks 
to set up three equities distinct, but still somewhat connected, 
as they all grow out of one original transaction. The plead- 
ings, therefore, are necessarily voluminous, and we are not to 
be understood as applying the rule, “a defendant, if he an- 
swers at all, must answer fully,” to these three distinct equi- 
ties., He may, of course, demur, plead, or answer, to each 
severally ; but when he undertakes to answer as to one, he 
must do so fully in regard to it. 

The first exception is allowed, and also the second, which 
rests upon the same ground, The third is allowed, on the 
ground, that the answers do not respond directly to the alle- 
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gations and the interrogatories framed therein. The defend- 
ant Winder, in an evasive and exculpatory manner, admits, 
inferentially, that he did not take a proper view of his obli- 
gation to indemnify Hepburn, who was the principal in the 
notes to Smith, the plaintiff being his surety, but he does not 
answer the allegation, that he caused the plaintiff to be sued, 
&c., for the purpose of harrassing him, &c., or thereby fore- 
ing him to abandon or compromise his rights. 

The 4th exception is also allowed. The plaintiff is entitled 
to a direct answer, as to whether Richard Smith did not pur- 
chase other land, in pursuance of the covenant, than those 
specifically set out in the bill, and if so, what tract or tracts? 


Per Curtam, ‘There will be an order requiring a more 
full answer. 











